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LSAT-Maker Held In
Contempt Over Disability
Accommodations

Requests for accommodations on the Law School Admission Test have
skyrocketed since the government required the exam's administrator to
ease the process of gaining them, but a federal judge has ruled that the
Law School Admission Counsel is still falling short when it comes to
accommodating disabled test takers.

By Karen Sloan | March 06, 2018

The Law School Admission Council
violated court-ordered rules meant to
help disabled test takers gain
accommodations on the Law School
Admission Test, ruled a federal judge

who held the organization in civil
contempt.
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Judge Joseph Spero in the U.S. District Court for the Northern District of California
did not hold back, in a ruling handed down Monday, about what he saw as the
council’s efforts to circumvent procedures agreed to under a 2014 consent decree
the test administrator reached with the U.S. Department of Justice and the California
Department of Fair Employment and Housing.

“[The council] deprived certain candidates of their automatic right to
accommodations previously granted on comparable tests by improperly imposing
substantive conditions on the candidate’s ability to accept those accommodations,
and denied those candidates and others the right to the procedural safeguards
established by the Panel for requests not based on such past accommodations,”
Spero wrote in a 53-page opinion

(https://images.law.com/contrib/content/uploads/documents/292/ContemptDecision

Spero also identified problems with the council's reporting and record keeping, as
well as its compliance with rules concerning the plaintiffs’ access to accommodation
request records.

Spero ordered the consent decree, which was set to expire in May after four years,
to be extended an additional two years through 2020. He also ordered that the
independent monitor appointed under the decree conduct two additional audits of
the council's accommodation requests records. Additionally, he awarded California
fees and costs.

However, Spero denied California’s request to replace independent monitor Arthur
Coleman—who was jointly appointed by the parties—due to his alleged inability to
identify problems with the council's compliance. (Coleman’s February 2017 report

(https://images.law.com/contrib/content/uploads/documents/292/ADA-Monitor-

Report-version-filed-with-Court.pdf) concluded that the council had substantially

complied with the myriad rules laid by an expert panel.)

The council said Tuesday that it's disappointed in Spero’s ruling in light of Coleman’s
findings of compliance.
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“The core of the dispute centered on how [the council] processed requests for
accommodations that went over and above the supporting documentation provided
by candidates. [The council] had already voluntarily adjusted its processes in
response to [California’s] concerns,” reads a statement issued by the council
Tuesday. “Unfortunately, the court did not credit the monitor’s report, [the council's]
operational adjustments, or [it's] good faith interpretations of the Decree in
extending the term of the Decree for two more years.”

Kevin Kish, director of the California Department of Fair Employment and Housing,
said in a statement Tuesday that his department will continue to work with the
council to ensure it is complying with the court order.

“When we bring violations of an agreement to light and informal attempts to resolve
them fail, the Department will not hesitate to go to court to ensure the people
protected by those agreements obtain the benefits we secured for them,” he said.

Ruth Colker, a professor at Ohio State University Michael E. Moritz College of Law
and a member of the expert panel that revised the council's disability
accommodation procedures in 2015, said she was pleased with Spero’s ruling and
the extension of the consent decree.

“I hope this decision causes [the council] to take seriously its obligation to
accommodate testing applicants with disabilities and end its egregious practices of
directly defying the clear rules contained in both the Consent Decree and Best
Practices Report,” she said. “As an entity overseeing the admission of students to law
school, I would hope that [the council] would conduct itself with the highest
standards of ethics and integrity.”

The contempt ruling comes after years of litigation over LSAT disability
accommodation requests. California first sued the council in 2012, alleging its LSAT
accommodation procedures were too burdensome and violated the Americans with
Disabilities Act. The Justice Department intervened in the suit, and in 2014 the
parties announced a consent decree
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(https://www.law.com/nationallawjournal/almiD/1202656088420/87m-settlement-

ends-flagging-of-disabled-Isat-takers/). Under that agreement, the council paid $8.7

million to 6,300 people who applied for accommodations between January 2009 and
May 2014. It also agreed to change how it handled test accommodations, most
notably ending the practice of alerting law schools to LSAT scores earned by people
who received extra time on the exam, a practice known as flagging.

However, the parties disagreed about the details of the council’s revised
accommodations procedures and spent another year wrangling in court before they
signed off on a series of best practices developed by an expert panel.

Compliance with those best practices is at the heart of the latest legal fight.
California in November asked the court

(https://www.law.com/therecorder/sites/therecorder/2018/01/19/state-seeks-

contempt-order-against-Isat-maker-over-disability-accommaodations/) to hold the

council in civil contempt for a number of alleged violations pertaining to how it
assessed accommodation requests, the documentation it required from test takers,
and its record keeping for requests that were denied and granted. (The Justice
Department did not join California in the civil contempt request.)

Much of California’s contempt motion focused on the use of what it calls the “50%
email,” which it characterized as an ultimatum for LSAT takers whereby the council
automatically offered test takers a lesser accommodation than requested without
conducting a full review of their application. (The 50% name is a reference to the
offer of half a test takers's requested accommodations.) If the test taker declined the
offer, they were given a short time frame in which to provide supplemental
documentation and told they risk being registered for the test without any
accommodations at all. When test takers accepted the lesser accommodations, their
requests were recorded as being granted in full—which was an attempt to make the
council seem more generous with accommodations that it really was, California
claimed.
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The council argued in its opposition motion that it has since changed that process
and now automatically enrolls test takers with the lesser accommodations first
offered while also giving them the option to provide additional documentation to
receive the additional ones.

More generally, the council said the rules laid out under the consent decree’s best
practices are burdensome and go far beyond the requirements of other
standardized test organization. Requests for accommodations on the LSAT have
more than tripled since the consent decree went into effect. It received “at least
5,372" such requests in the 2017-2018 testing cycle, according to Spero’s opinion. Yet
over a two-year period, the council sent just 70 such requests to outside council for
review and processed just eight appeals, California alleged.

The council also offered evidence to the court that some LSAT takers are abusing the
accommodations they receive. One test taker with a diagnosis of Attention Deficit
Hyperactivity Disorder requested 14 different accommodations and was granted all
but one.

One test taker who was granted so-called “stop the clock breaks” often given to
those with medical conditions who need extra bathroom breaks, took 150 breaks
over the course of the exam. Together with the extra time he received on the exam
itself, it took him 16 hours to complete what is typically a three-hour exam.

“While this ruling is not the outcome we had hoped for, [the council] will continue
to work steadfastly to comply with the Decree under the guidance provided in the
Court's ruling,” reads the council's statement. “We remain dedicated to processes
that treat all test takers fairly, and we will continue our initiatives to streamline
procedures, improve our website, and provide user-friendly services to disabled
candidates in all aspects of our work.”
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