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DIRECT EXAMINATION




What is leading Q — suggests answer

Open ended: more than a “Yes” or “No”,

["W's"] — Who, What, When, Where, Why, Describe and How

WHY? Puts focus on witness because they have to say more than yes or no
Conversational: Don't talk like a lawyer, easier to listen to and understand



Example:

Bad - What did you determine prior to the arrest but subsequent to entering the
store?

Good - What did you see before making the arrest but after going into the store?



Personalization: want jury to identify with the witness (name, occupation)

Purpose w is testifying: jury to understand the relevance of the witness, do quickly
EX — Officer Campbell

Who he/she is; There day of the assault and robbery; Why there; Then go back
Chronological order: jury can follow with ease

Officer Campbell — 5:03 PM responded to a possible robbery at Deerwood Drive—
Moments later dispatched to assault one block away at 3329 Welcome Lane—while
responding stopped suspects on Garden Valley Road—investigated incident at
Welcome Lane—took photos—talked to withnesses—collected evidence.

OR Topic: Baxter — Who is Wayne Henkel - confrontation October 10th, incident on
October 3rd, etc.

End on a strong point: not on a sustained objection



Interrupt: “Stop there. Let’s talk about that”



Did/Was: Prevents the witness from telling the fact

EX Long — Did you see Felson before he hit Fordyce? VS. When did you see
Felson?

Why:

Focus on witness, witness is star—not you, want jury to focus on the witness—let her
tell the story

Credibility, jury must determine credibility from the way the witness testifies

Do you recall / can you tell us: Why-sends a misleading message to the witness
AND answer is “yes” or “no”




Leading: W asked “Anderson told you that Henkel attacked him?” OBJECTION
SUSTAINED leading; Rephrase: “What did Anderson say?”

W asked “Harris told you that Felson had gotten in a fight at a bar?” OBJECTION
SUSTAINED leading; Rephrase “What did Harris tell you?”

Speculation/Conclusions: W replied to question "He did not say anything?"
Follow-up: "Why didn't he say anything?" OBJECTION SUSTAINED speculation
(unless you lay a predicate to show that he knows why person did not say anything
such as “he was unconscious”)

Compound: "Where were you and what did you see?" OBJECTION SUSTAINED
compound. Rephrase: “Where were you?” Answer. “What did you see?” Answer.

Asked and Answered: “Tell the jury again.” OBJECTION SUSTAINED asked and
answered.

Hearsay: Officer, what did Eva Long say? She said... OBJECTION sustained or
“What did he say?” OBJECTION sustained. (exceptions, non-hearsay)






Rehabilitate: Explain answers given on cross
EX Witness to car wreck, issue of whether sun affected witness’ view
Cross: The sun was in the southwest, correct? Answer: “Yes”
Redirect — How did the sun affect your view? (Explain or rehabilitate)
Answer New Matter brought out on cross — Sun not mentioned on direct.
Cross established sun in southwest.

Why didn’t you (tell where the sun was in your statement)? ANSWER “It did not
affect my view of the intersection.”
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Non-leading: “Why” questions
Short: Watch length
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Move from area to area with transitions/headlines

"Let’'s move to..." or "l want to direct your attention to..." or “Let’s talk about what
you did after talking to the witness.”
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Leading
Repetition — don't let redirect examiner repeat direct
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Direct

12 OS 2611(b): “...adverse party shall be deemed a hostile witness and may be
cross-examined by the party calling the witness to the same extent as any
opposition witness.”

12 OS 2611(d): “when a party calls... an adverse party leading questions may be
used on direct examination.”

Cross

No rule but since your witness probably not. In Three M Investments v. Ahrend,
1992 OK 33, 1 called A in its case-in-chief, court allowed leading questions by Tr.
Trial court would not allow A to lead on cross. A alleged this was error. Supreme
Court found no merit, “not intent of 2611 to allow counsel for one litigant to use
leading questions to steer that litigant in the direction counsel wants them to go.”
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Establish essential element of your case — Must call unless have an admission
before resting. How do you avoid — Request for admissions, interrogatories or
depositions

Bring up an admission of fault — To avoid, save for your cross in their Case in
Chief
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Go into areas brought out on direct examination
Test credibility — interest, etc.
Court has discretion to allow inquiry into matters not brought up on direct
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Leading — control the witness — you state the fact — get jury to focus on you — hear
the fact from you

Get facts not conclusions:

Argue conclusion in closing from facts you brought out — Instead of saying
"You don't like your brother, do you?* bring out facts to support conclusion:

1)brother and he had fight; 2) brother dated his girlfriend; 3)have not
talked to him in 2 years

Short bite size

One fact: "You told your classmate to stop dating your girlfriend and to move out
isn’t that correct?" Break into 2 questions (1) Stop dating (2) Move out

Make positive statement — not "did he fall?" but "he didn't fall did he?"
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Area by area — use transitions so jury can go from subject to subject
First - Bring out positive facts for your case
Last - Attack credibility
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Favorable facts to your case

Lack of knowledge — Ofcr Campbell — You don’t know why Anderson hit Henkel do
you?

Credibility
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INSTRUCTION (OUJI) 1.4
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Don’t be an ass
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