Shelly Marie Martin smm@browngold.com

November 13,2009

Mr. Kevan Worley

National Association of Blind Merchants

18121-C East Hampden Ave.

PMB 196

Aurora, CO 80013

Re: Competing sales in Michigan Dear Kevan:

I have reviewed the materials relating to the Randolph-Sheppard program in Michigan, specifically, whether competing sales are allowed in state buildings. They are not.

Facilities on state properties are governed by Chapter 395 of the Michigan Code. That chapter provides that a "concession in a building or on property owned or occupied by the state shall be operated by a blind person . . . ." MCL 395.395. The law further defines a "concession" as any "equipment or location which is being used, or may be used, to sell retail confections, tobaccos, papers, periodicals, and other like merchandise, coffee, milk, soft drinks, wrapped ice cream, wrapped sandwiches, wrapped baked goods, packaged salads and other similar food items
" MCL393.351(c).

Under the statute, any location that is being used to sell food products is a concession and must be operated by a blind entrepreneur. It is my understanding that a dispute has arisen about whether catering, employee sales, and coffee clubs are allowed to operate in competition with a blind entrepreneur's facility. They are not. Each of these activities operates out of a location and each is selling food and coffee products that are to be sold through the Randolph-Shepard concession. These competing efforts are not allowed, absent consent of the blind entrepreneur. The program's regulations confirm this analysis. They include catering, coffee service, and other services among the types of services that are encompassed with a Randolph-Sheppard "vending facility." R. 393.1 l(jj).

It is my understanding that the Michigan Attorney General's Office has issued an opinion
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stating that catering, employee sales, and coffee clubs are not concessions because they do not use discrete equipment or a discrete location, and that the Commission's regulations on this point are not enforceable. That analysis is flawed.

Initially, it is my understanding that an administrative law judge has already ruled that catering, employee sales, and coffee clubs are concessions. It is unclear what, if any, authority the Attorney General's office has to overrule the judge's interpretation of the law.

hi order to provide catering, one must first have the equipment necessary to prepare and cook the food and must serve it from some location. Thus, catering involves both the use of equipment and a location to sell food products. Catering is a concession that should be operated by a blind entrepreneur. Likewise, employees who sell items privately, whether for fund-raising or other purposes, must sell those items from a location. The use of a location to sell food products constitutes a concession. It does not matter if the concession is operating permanently or periodically. Lastly, a coffee club uses equipment to brew coffee products and a location to distribute them. The coffee is sold to members in consideration of their contributions to the club, bringing it within the definition of a concession.

The Attorney General's office's opinion appears to require the use of a permanent, fixed location and profit-making sales directly to the person who consumes the food as prerequisites for a concession. These requirements, however, appear nowhere in the statute. The only statutory requirements to create a concession are the use of equipment or a location to sell food. Although it specifies that any confections sold must be "retail confections," it does not contain a general provision requiring retail sales to the consumer of the food.

If any groups or entities are providing catering, coffee, or other food products in a state building, these groups or entities are operating a concession. That concession must be turned over to a blind entrepreneur in accordance with state law.

Very truly yours, ft.       n i

Shelly MarieUVIartin

