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Lansing, Michigan


Thursday, November 19, 2009 - 9:00 a.m.
* * * * *

P R O C E E D I N G S 
ALJ MEADE:  And we’ll go on the record in the matter of Michigan Commission for the Blind, Petitioner, versus Kevin Tomczak, Respondent.  It’s Docket Number 2009-1471.  It’s November 19th, 2009, at 9:02 a.m.  This hearing is being held at the State Office of Administrative Hearings and Rules on the second floor of the Ottawa Building in Lansing, Michigan.  And I’m Robert Meade, the administrative law judge assigned to hear this matter.

And is it Mr. Tomczak?  Are you here this morning --

MR. TOMCZAK:  Yes.

ALJ MEADE:  -- representing yourself?

MR. TOMCZAK:  Yes.

ALJ MEADE:  And Mr. Hull is here representing the Commission?

MR. HULL:  Yes.

ALJ MEADE:  All right.  And let’s see; any preliminary matters we need to get into, Mr. Hull?

MR. HULL:  Not from our position, no.  Thank you though.

ALJ MEADE:  All right.  And Mr. Tomczak, any preliminary matters before I go through the procedures with you?

MR. TOMCZAK:  Could you oh, explain the preliminary hearing?   

ALJ MEADE:  Yep, I’m gonna -- I’m just about to go through the procedures, so -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  -- if you have any questions after that, let me know, and I’ll -- I’ll explain it for you.

MR. TOMCZAK:  Okay.

ALJ MEADE:  All right.  

And this matter concerns a license revocation proceeding that the Petitioner has initiated against the Respondent.

The Petitioner filed the formal request for an administrative hearing on September 24th, 2009.  On September 30th, 2009, the State Office of Administrative Hearings and Rules received a request for hearing from the Michigan Commission for the Blind.  On October 2nd, 2009, a Notice of Hearing was issued setting a hearing for October 22nd, 2009.  That hearing was adjourned per the Petitioner’s request and was reset for today’s date and time.

The guidelines for the hearing will be as follows.  The hearing will be conducted in accordance with Public Act 260.  That’s MCL 393.351 and following; Administrative Rules 393.1 and following; and the Michigan Administrative Procedures Act, MCL 24.201 and following.  Evidence of a type commonly relied upon by reasonably prudent persons may be admitted for consideration.  Evidence may be oral or written.  Irrelevant, immaterial, or unduly repetitious evidence may be excluded.  Objections to offers of evidence may be made and will be noted for the record, as will any determination to exclude evidence.  Each side will be given an equal opportunity to present their respective positions.  

The Petitioner will have the burden of proof here to show by a preponderance of the evidence that the license revocation was proper under the Act.  The way we will accomplish that is we’ll start with the Petitioner’s -- the Commission’s witnesses first.  I will swear them in and Mr. Hull will ask them some questions.  Mr. Tomczak, if you have questions for the witnesses, I’ll give you a chance to ask the questions.  Once they’ve testified, if I need any clarification on anything, I’ll ask some questions as well.  Once the Commission has presented their case, then Mr. Tomczak, you’ll get a chance to testify.  What I’ll do is swear you in; ask you some questions about the situation, and give you a chance to put forth any evidence that you think is relevant to these proceedings.  Mr. Hull may ask you some questions on cross-examination.  Once I’ve heard all the evidence, then I’ll issue a proposal or a recommended decision, and that will go to the Board for a final decision at the administrative level.

Any questions at all about the procedure, Mr. Hull?

MR. HULL:  Yes, Your Honor.  Actually, the hearing was requested by Mr. Tomczak as the petitioner.  

ALJ MEADE:  Okay.

MR. HULL:  He’s refuting the Commission’s action to revoke his license.  Therefore, it’s my understanding by the promulgated rules that the burden of proof is on the Petitioner, Mr. Tomczak, not on the Agency.
ALJ MEADE:  Okay.  And I -- I have it all noted there that the Commission is the Petitioner and he’s the Respondent, and I’m not sure how that happened.  Let me take a look through the file here.  All right; I do see that the Petitioner did request a hearing, but I still believe that the Commission is the moving party, since you’re attempting to revoke his license.  So, if you’d like we can -- we can have the parties brief that at the end.  If you want to do a written closing statement -- 
MR. HULL:  That is not a problem.

ALJ MEADE:  -- and submit an argument to me in that way, but it appears to me that -- that it is correct that the Commission would be the moving party since they’re seeking to revoke the Petitioner’s license.

And Mr. Tomczak, any questions at all about the procedure?

MR. TOMCZAK:  No.  I was just gonna say that I would feel like I-- that should be their -- the preponderance of evidence should be on their side to prove that I’m not running my facility correctly in order to take my license.  I -- yes, I agree with what you said, so -- 

ALJ MEADE:  Okay; very good.

And Mr. Hull, do you wish to make an opening statement this morning?

MR. HULL:  Yes, Your Honor.

ALJ MEADE:  All right.

MR. HULL:  The Michigan Commission for the Blind is a business enterprise program, and it’s the second largest employer of blind individuals in the state of Michigan.  And we do this through different vending routes and food service establishments, like cafeterias and snack bars, throughout the state of Michigan, including federal installations.

We’re granted this right under mandate by both state and federal law.  According to this mandate, both the state and federal laws, we as the state licensing agency for our blind operators and our operators, have certain obligations that they need to meet in providing of service and information to the Commission.

It is our contention that Mr. Tomczak has repeatedly failed to act in accordance with the promulgated rules in regards to the service that he is to provide at his facilities, causing hardship on the customers at the facilities.  He has failed to accurately report information to the Commission as required by the promulgated rules, and he has also failed to take steps after being notified of these deficiencies to seek remedies to these deficiencies.

He has been given, as we will present later in evidence, opportunities since January of 2009 to make the necessary corrections to his operations at the USPS Troy vending route, and has failed to take necessary steps to improve his service, and even as site visits will document from his past week, has not yet, 11 months later, taken the necessary steps to provide the appropriate service and inventory in his machines at his facility and for his customers.

ALJ MEADE:  All right, thank you.  And Mr. Tomczak, do you wish to make an opening statement at this time?

MR. TOMCZAK:  Yes, I do.

ALJ MEADE:  Go right ahead.

MR. TOMCZAK:   As regards to what they’ve said about the -- the January, that’s correct; that they did start the probationary period -- and -- and took steps, in which case as of July when -- or, I'm sorry, August when we went back, I had met all the steps that they had said.  Then they -- then the Commission came up with new steps that they said I was not following.  When they originally put me on probation, the -- the reasons were -- was that my machines were not being -- were not being maintained right, pricing and stuff and -- and corrections of that nature. 
When we met on -- on August in Flint, everything that I had -- that they had said about me had came back to everything was all corrected, except for then the Commission proceeds to say that not I’m not doing my monthly report correctly.  So, they just found something else to continue with.  So instead of continuing -- instead of dropping the probationary agreement which I was in for the -- for the vending machines, which I felt they should have done, and they should have opened up a probationary period maybe on working with me on my monthly reports.  

Now, as far as the monthly reports go, we do that through a telephony system and I would like to request a -- a phone with a speakerphone to be brought into the courtroom today so that I can submit and show their telephony system is incorrect and it’s still incorrect to this day for all my reporting that it’s got in there.  I mean I can -- I’ve got them documented here.  They -- the Commission has me starting -- as far as in my telephony, they have me starting as of January of ’05, which is not correct.  I did not even get into the -- in the program until March of ’05 I started my class.  I graduated out in June, and I started my -- my program in August.  Well, in -- even in the monthly reports that they have back then, they show me making like $12 -- $13,000.00 a month in my snack bar, which then was the Flint state office building, which it was given to me and I was making like maybe $2,000.00 a month.  So, their -- their telephony system is not correct.  It’s not correct in how they have it.  I mean I can show -- they show me in -- in the program as of January of ’05; they have me making money as of January of ’05 on the telephony system, and that is incorrect.  And then when they said that the telephony system had -- which report was June of ’09 was messed up, we went back into it and -- and I told them, I said I -- I had -- I had had numerous problems over the past month with the telephony system, which the woman who operated it had to go in -- they -- they had other people’s reports were in my spot and they had -- they had to take it and correct it, and they’ve had numerous problems with the telephony system.  My -- my feeling is the telephony system that they use is -- it took them over a year and a half -- they had it off the record where it wasn’t working, and then they got it back on, and it’s still not working correctly.  They should have that removed from the -- you know, from us.  We should be doing e-mailing again until we get it corrected.  Their -- and that’s what I said, I want a phone, because their -- telephony system I can prove that it -- it’s not right.  It’s not working correctly.  It’s not right.  

And as far as -- as far as my machines, you have -- my machines were not working correctly, but on -- when I was given -- I was -- I was sent to a Troy vending -- to Troy vending -- 

ALJ MEADE:  Let me just interrupt you for a second.  I don't -- I don't want you to present your whole case -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  -- you know, during your opening, so -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  Let’s save something for your testimony.

MR. TOMCZAK:  All right.  All right.

ALJ MEADE:  I think I got a good summary of -- of -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  -- where you’re coming from, okay?

MR. TOMCZAK:  Okay.

ALJ MEADE:  All right.  And Mr. Hull, who is your first witness going to be?

MR. HULL:  Mr. Joe Pelle.

ALJ MEADE:  All right.  Mr. Pelle, come on up to the witness stand.  Right over this way; and the chair is right in front of you there.  Yep; I think you got it.  And once you’re seated and comfortable sir, if you could state and spell your full name for the record.

MR. PELLE:  My name is Joseph Pelle; P as in Paul, e-l-l-e.

ALJ MEADE:  And Mr. Pelle, please raise your right hand.  Do you swear that the testimony you're about to give will be the truth, the whole truth, and nothing but the truth?

MR. PELLE:  I do.

ALJ MEADE:  Thank you.  Go ahead, Mr. Hull.

JOSEPH PELLE
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. HULL:  

Q Mr. Pelle, what is your position within the Agency?

A I am a promotional agent -- primarily in the -- my territory has expanded, but primarily the southeast portion of Michigan.

Q And generally, what are the duties of a promotional agent?

A Duties of promotional agent -- we wear many hats.  We work with our operators and -- on their -- visit their sites, look at their equipment.  We work with them on financials.  We -- we speak to them about how to care for the financials.  We help them with the guidelines and the rules and regulations and we work as liaisons between the operator, in this case Kevin, and the facility managers.

Q Okay.  And how long have you worked with Kevin?

A I became his promotional agent about mid-June of this year.

Q Okay.  And what was the status of his facility when you began working with him?

A Describe status; I don't -- 

Q Yeah, let me rephrase.  First -- first when you began working with Kevin, were you aware of the license revocation proceedings that were taking place?

A Yes, I was aware that we had a compliance review process in place for him.

Q And were you aware of the status of that process?

A Yes.

Q And what was the status of that process at that time?

A They -- we had set up -- the Commission had set up some action plans and I had just got on board to working with Kevin to work through those action plans.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence the corrective action plan that Mr. Pelle is referring to.

ALJ MEADE:  All right.  And if you could pass out a copy for the Respondent and one for me, please.

MR. HULL:  Absolutely.

ALJ MEADE:  And I will mark this as Exhibit Number One.  Is this -- Mr. Hull, do you have a signed copy of this, or was -- 

MR. HULL:  A signed copy was not available at the time of preparation for this hearing.

MR. TOMCZAK:  I don't dispute it.

ALJ MEADE:  You don’t dispute it, Mr. Tomczak?

MR. TOMCZAK:  I don't dispute it.

ALJ MEADE:  Okay.  We’ll accept that as Exhibit Number One.

(WHEREUPON, Exhibit Number One was admitted at this time)

MR. HULL:  Okay.

by MR. HULL:  

Q And during your work with Mr. Tomczak, did you go through this action plan in June when you began working with him?

A Yes, I did.

Q And what were some of the things that you guys worked on together?

A Well, I don't remember it bullet-by-bullet, but the things that we -- on my visits with Kevin I actually took the action plan and we reviewed each item and I -- I just basically went over each item and we talked and we reviewed it and we tried to set up a plan and how this was resolved or if we needed to continue this.

Q Now, do you happen to recall when that action plan ended?

A I do not.

Q Okay.  

MR. HULL:  Your Honor, I’d like to reference the document itself.  It was around July 20th.

ALJ MEADE:  Of what year?

MR. HULL:  Of 2009.

ALJ MEADE:  All right.  

by MR. HULL:  

Q And at the conclusion of the action plan was a meeting held between yourself and the Agency and Mr. Tomczak to discuss his compliance?

A Yes.

Q Do you happen to recall what the results of that meeting were?

A I believe that we were going to continue working with Kevin on an action plan.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence a summary of that follow-up compliance review.

ALJ MEADE:  All right.  And I’ll mark that as proposed Exhibit Number Two.  Is this something that was shared with Mr. Tomczak -- 

MR. HULL:  Yes, it s.

ALJ MEADE:  -- at the time?  Mr. Tomczak, any objection to its admission?

MR. TOMCZAK:  The only objections I have is that the Commission knows my form of -- of getting stuff to me so (inaudible) for me to look over it -- I can’t believe that the Commission did not bring this in large print.  I mean they brought this in -- you know, I mean you -- you -- it would figure -- I mean they know -- the -- the Commission works with people and they know their -- their format of, you know, how -- how they -- like some people need to get stuff on tape, some people need to get stuff in Braille, some people need to get stuff in large print, and I find it hard to believe that they brought this stuff to me, you know, and it was small bold print -- but I mean I -- you know, yes, we did go over it.  Do I know everything that’s in here?  No, I -- really I don't.
ALJ MEADE:  Okay.

MR. HULL:  Your Honor, that document is in 14-point bolded print which is the standard of our print sent out by the Commission.

MR. TOMCZAK:  Well -- 

ALJ MEADE:  I’m not an expert, but I don't -- I don't think it’s bolded -- 

MR. TOMCZAK:  If that’s -- I -- I don't feel that that’s -- 

ALJ MEADE:  I’m not positive that’s -- 

MR. TOMCZAK:  When I receive -- when I receive my stuff in my training and -- and, you know, stuff like that, it -- it was in larger print than this.  I mean I -- I -- I think I needed mine at like 18 is what I -- I think it is.  I can’t be positive on that.

ALJ MEADE:  All right.  Well, I’ll -- I’ll note your objection since you do recall a meeting and reviewing -- 

MR. TOMCZAK:  Yes.

ALJ MEADE:  -- the compliance review, I’ll accept this just as a summary for what it’s worth of the -- of the meeting.

MR. HULL:  Thank you.

ALJ MEADE:  That will be accepted as Exhibit Two.

(WHEREUPON, Exhibit Number Two was admitted at this time)

ALJ MEADE:  Go ahead, Mr. Hull.

MR. HULL:  At this time I’d also like to enter in the corrective action plan that was entered into between Mr. Tomczak and the commission at the conclusion of that meeting.

ALJ MEADE:  All right.  And we’ll mark that as Exhibit Three.  And any objection to the -- 

MR. TOMCZAK:  Just the same objection.

ALJ MEADE:  The same?  All right.  I’ll note that and accept that as Exhibit Number Three.

(WHEREUPON, Exhibit Number Three was admitted at this time)

MR. HULL:  Okay.

by MR. HULL:  

Q Mr. Pelle, during this additional corrective action plan, what steps or actions did you take in working with Mr. Tomczak?

A Basically we -- I continued working with Kevin on the points of the action plan.

Q Okay.  

A I -- I don't recall the specific items, but again I -- my practice was to -- with my business to review the points of the action plan and have a discussion with Kevin.

Q And what in your visits with Mr. Tomczak did you witness about the condition or the appearance of the equipment at his sites?

A Are you asking me specifically at that point in time -- 

Q Generally, at this -- at this point; what was your perception of Mr. Tomczak’s equipment?

A In the early stages, after -- after meeting at the -- building in June, there was a slight improvement in his service of his equipment.  I worked with Kevin on -- with standard operating procedures and mileage logs and -- and basically cleanliness and services of equipment, and there was a time that there was some improvement there.  However, thereafter, in late August or September that dipped back down to a very poor level of service.

Q Okay.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence site visits.  I’d like to call attention to certain site visits, but I’d like to enter them all as one group, dating from November 17th of this year back to March of this year.

ALJ MEADE:  All right.  And remind me again, Mr. Hull, how these are prepared?

MR. HULL:  Site visits are prepared on the BEP database; it’s a computer tracking system that we use.  Only staff has access to that information.  A site visit will list the date and time of the visit, the staff member who conducted the visit, whether or not the visit was conducted in person or over the telephone and it leaves additional room for particular comments about that visit.  The first two items list the operator and the facility that the visit is for.  And it’s the comment section where the promotional agents or other staff members have an opportunity to detail what specifically they noticed or wanted to -- to demonstrate or to make note of during the site visit.
ALJ MEADE:  All right.  And Mr. Tomczak, any objection to the site visits being entered into evidence?

MR. TOMCZAK:  No.

ALJ MEADE:  All right.  I’ll accept those as Exhibit Number Four.

(WHEREUPON, Exhibit Number Four was admitted at this time)

ALJ MEADE:  Go ahead, Mr. Hull.

by MR. HULL:  

Q Mr. Pelle, did you note these concerns in this degrading of service from mid to early June, as you stated, through August and early September in site visits?

A Kevin and I often spoke about his service on a -- on a regular basis whenever -- 

MR. HULL:  Your Honor, I’d like to call your attention to a site visit dated 06/29/2009.

ALJ MEADE:  All right.  

MR. HULL:  Your Honor, could -- Mr. Pelle is not able to read the document himself.  Could my reader please read the comment field that was entered on the 29th of June?

ALJ MEADE:  All right.  It does appear Mr. Pelle did enter these comments, so yes, you can go ahead and have those read.

MS. ZANGER:  I left a second message with Kevin to talk about his service at the DHS Pontiac office.  I visited the location and found the snack machine having 23 empty coils.  The Coke machine had seven empty slots and the cold food machine was completely empty.  The Pepsi machine looked to be recently services.  According to the office manager, the cold food machine had been empty for approximately three weeks.  It was explained that service is poor and the users do not -- customers do not want to wait a week to get their refund.  The location has (inaudible) employees and may need to be serviced more than once per week.  The sign-in sheet indicates that Kevin visited the site seven times in the past 30 days and was there twice on June 24th.  The office manager stated that he often does not bring in enough products to stock the equipment.  They would like the service issue to be resolved very quickly or would request a new operator.

by MR. HULL:  

Q So, Mr. Pelle, based on your observation on the 29th of June, was Mr. Tomczak servicing the site appropriately?

A No, he was not.

Q And how many slots does a vending machine have?  I mean this one listed 20 plus empty.

A A snack machine, it holds primarily chips and candy and pastries and some gum and mint.  There’s two sides primarily for -- and that particular machines -- small version holds 32 and a larger version holds 40 items -- different columns; they call the columns.

Q So, on this particular visit the machine was over half empty, even though he had reported being there twice in that week?

MR. TOMCZAK:  I object.  He’s -- he’s -- he’s not.  That’s not clear.  There’s more than 40 slots in a -- in a vending machine.  There is a -- you have -- you have three rows of five for chips.  Then you have a bottom row of five for pastries.  And then you have 16 across for the snack -- for chip -- for -- or for candy, and there’s two items of that.  So that’s 32.  There’s -- there’s over 60 -- there’s almost 60 slots in a vending machine.  There’s not just like 40.

ALJ MEADE:  All right.  And when you testify, sir -- just make a note of discrepancies that you hear in the testimony -- 

MR. TOMCZAK:  And then ask him later?

ALJ MEADE:  And you can ask him later or when you testify bring it up.

MR. TOMCZAK:  Okay.

ALJ MEADE:  Okay.

MR. TOMCZAK:  I'm sorry.

ALJ MEADE:  That’s okay.  Go ahead, Mr. Hull.

MR. HULL:  Okay.  Your Honor, again I’d like to have the site visit from 07/15 read for the record.

ALJ MEADE:  All right.  

MR. HULL:  07/15/2009.

ALJ MEADE:  Give me one moment.  Let’s see; I see two on that date.  Are we talking about the first one?
MR. HULL:  Both.

ALJ MEADE:  Both?  Okay.  All right; go right ahead.

MS. ZANGER:  I visited the DH office located in -- the snack machine had 28 empty slots, some outdated chips and pastries.  One item in the snack machine was dated May 19th.  The cold foot machine had a small variety of chocolate and was nearly empty.  According to the facility manager, Mr. Bradshaw (ph), the lights in the cold food machine had been working for several weeks.  He said they had spoken to Kevin regarding this, because he felt it would help merchandise the machine in a nicer fashion.  He felt that the non-functioning lights make the machine look to be out of order.  The Pepsi machine is on full service and one item was dated May 19th as well.  The Coke machine looked to be full of product.

MR. HULL:  And the second one, Your Honor.

MS. ZANGER:  I visited the Pontiac Post Office.  The snack machine had five bags of chips in the machine.  The pop machines looked to be stocked and there was product and Coke -- Coke dating back to late May.  The fronts and tops of the equipment needed cleaning.

by MR. HULL:  

Q Mr. Pelle, who is responsible for the cleaning and maintenance of the equipment?

A The operator.

Q And when -- is there a mechanism that an operator can use to have their pop machine serviced by other individuals?

A An operator can choose to service the machine themselves or have it on full service.  In other words, full service means that if it’s a Coke or a Pepsi machine, Coke or Pepsi will service the machines themselves and then give the operator a commission.

Q Is out of date product acceptable as the standards for the business enterprise program?

A It is not.

Q If an operator has their machine on full service with one of these pop companies, is the operator still responsible to make sure that the product in the machine is in date?

A Yes.

MR. HULL:  Your Honor, the site visit dated 08/27/2009.
ALJ MEADE:  Okay; go right ahead.

MS. ZANGER:  I visited the Pontiac DHS office.  According to their records, Kevin visited the site on 08/05, 08/12, 08/18, and 08/24 of ’09.  The snack machine had 13 empty slots and several selections had two or three items in prospective coils.  The front of the machine needed cleaning.  The cold food had some chocolate and a few other items.  It was approximately 50 percent full.  The light was not working.  The facility manager and I had spoken to Kevin regarding the light on several other occasions.  Kevin stated in an earlier conversation that he had a light to install.  He later stated that the fixture needed repair and that he could fix it himself.  The glass of the cold machine needed cleaning.  The pop machines looked to be recently serviced and full of product.

by MR. HULL:  

Q So, Mr. Pelle, you stated in your site visit that once you discovered that Kevin was not servicing his equipment and handling repairs and the light for the cold food machine that you spoke to him about it, and several weeks later he had not conducted the repair; is that correct?  

A Correct.

Q Is this the first instance where you’ve spoken to Mr. Tomczak about equipment on his route needing repairs?

A No.

Q Could you give an example of another piece of equipment on the vending route that you’d contacted Mr. Tomczak about repairs?

A There is a coffee machine located at the Waterford Post Office; I believe it’s been out of service for several months.  There is a coffee machine located at a post office in -- it’s a model 223, it’s -- the site is in -- I think it’s in -- Farmington, and that machine on at least two different occasions is not functioning properly.  We have spoken -- he did other lights and price tags in the machines were eventually repaired after some vigorous follow-up.

Q And you addressed these issues with Mr. Tomczak?

A I have.

Q And to your knowledge as of this date has had made the necessary repairs to the equipment?

A The coffee machines on his route, as far as I understand, are still not functioning.  He had -- he did resolve the price tag issues; however, they were not to standard.  They did not fit in the slot properly, so some had fallen off.  And the light at the -- at least the one light at the -- in the cold food machine located at the Pontiac DHS office was resolved last I -- I understood it.  There was discrepancy if there was a second light in there or not, but it was minor.

Q Okay.  

MR. HULL:  Your Honor, at this time I’d like to read the site visit dated 08/27/2009.

ALJ MEADE:  All right; go ahead.

MS. ZANGER:   I visited the Waterford Post Office.  The coffee machine is not working properly.  The coffee is not filling the cup completely.  I’ve spoken to Kevin on other occasions regarding this -- this issue.  He did contact (inaudible) for assistance.  Kevin stated in an earlier conversation that he knew how to repair the machine.  It is also not dispensing the proper (inaudible) when returning change.  Issue on the snack machine had approximately ten empty slots and several other selections had a couple of items per coil.  The front of the snack machine needed cleaning; no price tags were placed back in the machine.  The pop machines looked to be serviced recently and were full of product.  Employee stated service had improved over the past couple of weeks.

MR. HULL:  Okay.

by MR. HULL:  

Q Now, Mr. Pelle, you noted in this particular site visit that Mr. Tomczak told you that he knew how to repair the coffee vendor.  Based on your recollection, do you know how long after the 08/27 site visit it took for that coffee vendor to be repaired?

A That coffee machine I believe was not 100 percent properly repaired.  There was a -- a slight discrepancy with Kevin and I; however, later follow-up found that the coffee machine was still not working.

Q And is that machine working to the best of your knowledge today?

A It is not.

Q Okay.  Mr. Pelle, during the time of each of these site visits, Mr. Tomczak was working under a corrective action plan.  Do you know when that corrective action plan ended?

A I don't recall.

MR. HULL:  Your Honor, I’d to call your attention back to the corrective action plan, where it ended in early September of 2009, and I would like to enter into evidence a summary of the follow-up compliance review held at the termination of that corrective action plan.

ALJ MEADE:  All right.  And I’ll mark that as Exhibit Number Five, and any objection to -- 
MR. TOMCZAK:  This is only a summary; this is not the whole -- this is not the whole -- the whole -- correction action plan?

MR. HULL:  Your Honor, this document is a summary.  At the conclusion of a compliance review, it’s customary for either the program manager or assistant program manager, whoever is represented the Agency in that corrective -- or in that compliance review, to summarize their findings, and mail a copy of that summary to the operator, explaining the -- the Commission’s position, explaining the final decision made by the Commission, and the courses of action that are available to the operator if -- whether or not they are in our -- found in fact not to be in compliance.
MR. TOMCZAK:  My -- my objection -- I -- I think the whole -- I think -- I think all the notes of that -- of that correction action plan should be given to you, Your Honor, because that’s part of my evidence coming up towards that -- that should have been stopped right then and I -- I should have had something new going, because in -- in that -- at the end of that correction action plan when we went through all the -- all the problems (inaudible) machines, all of that came to all favorable on -- on my behalf; everything was all done.  That was when they decided that now it was my monthly report that was the problem and so now they’re going this way.  Other than that, Mr. Pelle had stated that -- I mean I’m -- I’m not saying everything was perfect in which he’s gonna say, but he said, you know, everything was meeting standards, you know, that was, you know -- you know, it was (inaudible) standards, but then it came to the -- then it came to the monthly report part and that was when they -- they -- they got me on that.  So I think a summary of this, is all that’s going to do is show the bad points that they feel on my part, but it isn’t going to show any of the good parts that they found during that which should have ended that correction action plan and maybe they should have started a different correction action plan towards resolving my problems with my monthly report.

ALJ MEADE:  All right.  And we’ll give you a chance, as I said, to -- to testify to -- to those issues.  So, I’ll accept the summary for what it is as Exhibit Number Five, and I understand, obviously, that a summary is not -- is not everything.

(WHEREUPON, Exhibit Number Five was admitted at this time) 
ALJ MEADE:  Go ahead, Mr. Hull.

by MR. HULL:  

Q Mr. Pelle, at the conclusion of that compliance review, do you remember what the Agency’s decision was in regards to Mr. Tomczak’s compliance?
A We were going to continue license revocation.

Q And do you remember why it was that the Agency decided to continue license revocation?

A I believe that based on our summary and discussion of the action plan, that Kevin did not fulfill his obligation.

MR. HULL:  Your Honor, for the record, I’d like to have the summary read, just as a reminder for Mr. Pelle, and also to make Mr. Tomczak aware of what is in the document.

ALJ MEADE:  All right; go right ahead.

MS. ZANGER:  Fourteen September 2009, Mr. Kevin Tomczak, 810 Lynn Street, Bay City, Michigan, 48706.  Dear Mr. Tomczak:  On 20 July 2009, a follow-up compliance review was conducted to determine your compliance with Michigan -- with Commission policies and procedures, as well as your compliance with the corrective action plan under which you have been working.  At the conclusion of that meeting, it was determined that you were not in full compliance.  Due to a change in BEP administrative staff, your current promotional agent had not had sufficient opportunity to assist you in your efforts to -- to return to compliance.  It was agreed an additional corrective action plan would be established and we would meet again on 24 August 2009 to determine if you were in full compliance.  That follow-up was rescheduled and took place on two September 2009.  On two September 2009, the follow-up review was conducted in the Commission’s office of the Flint state office building in Flint, Michigan.  Present at the meeting were Mr. Kevin Tomczak, operator, Carrie (ph), Mr. Tomczak’s employee, Mr. Joe Pelle, promotional agent, Mr. James Hull, BEP assistant program manager, and Mrs. Danielle Hall, reader.  The purpose of the meeting was to determine if Mr. Tomczak was back in compliance with all Commission policies and procedures, as well as the corrective action plan entered into on 20 July 2009.  The following issues were discussed.  The corrective action plan required you to submit all logs from previous action plans to the Commission by the close of business 21st July 2009.  Joe stated that he did not receive the logs on that date, and you conceded that there was a problem with your fax machine and you were not able to submit them on time.  Joe stated he received the logs on the 31st of July 2009, and he felt that they were not sufficient for tracking the sales of the facility.  You disputed the date received and felt that the logs were appropriate to what was requested.  The corrective action plan further required you to maintain a sales log of each of your sites and detail the visits you make to each of your sites.  Joe had reviewed this log and noted that it was sufficient.  The corrective action plan required you and your promotional agent to meet weekly and monitor your service at your sites.  It was discussed at the meeting that the two of you had not met each week due to unforeseen scheduling conflicts, but that you had made every attempt to comply with this requirement.  It was determined that you were logging your visits to your sites as required by the corrective action plan.  The corrective action plan required you to maintain a log of all of your products from your cold food vendors, as well as maintain a log of the spoiled product removed.  You did keep a record of your spoilage, but did not maintain the requested log.  When asked, you stated you thought the log was required for the Farmington Hills PO only.  As you are no longer providing service at this site, you no longer needed to fill out the log.  It was explained to you at this meeting that the log of your cold foods was to assist you to monitor not only your product spoilage, but also to assist you in identifying products your customers were purchasing from the machine.  You were not able to adequately demonstrate your techniques for providing this service at your sites during this meeting.  You did admit your promotional agent asked you about this log and requested it, but you still did not begin to track this.  In the 20 July meeting, you were asked about providing an audit record for your sales on the route.  The corrective action plan required you to begin using your business checking account to deposit all sales for an audit record.  You were also supposed to pay all of your suppliers from this account.  You stated that you were not good at handling a checkbook and your promotional agent agreed you should get a debit card for this purpose.  At this meeting, you produced this debit card, but you were not able to provide any documentation to verify you were depositing all funds collected from the facility in this account.  You stated you still paid for some of your products in cash and you did not deposit all of the revenues from the facility into your business account, but that all of your sales were logged in your personal log.  The corrective action plan directed you to work with your promotional agent to develop standard operating procedures for your facility.  You presented these at the meeting and they were reviewed.  You presented a handwritten list of things that needed to be done to operate the facility.  We discussed that this -- it was discussed that this is not adequate for SOPs for a facility.  You were told it was expected -- it was expected a manager should be able to give the SOPs to an employee and the employee would be able to run the route in your absence based on these procedures.  You had previously stated in the meeting that you were not able to service the route for several days due to health issues, and you had also retained a new employee.  When asked, your new employee admitted that she cannot operate the route based on the SOPs presented.  Your promotional agent provided you with examples of items that should be included in SOPs, including driving directions to each site, detailed explanations on how to stock equipment, and detailed explanations on proper cleaning and sanitizing this equipment.  He went on to tell you the more detailed the SOPs the higher standards you would be able to have for the facility.  You explained you were not able to generate professional SOPs because your computer did not work.  You were advised BEP would provide a computer with the submission of an approved business plan.  You were also advised the local libraries should have computers with adaptive software available for public use.  The corrective action plan also required you to return all calls to your customers and Commission staff within 36 hours.  At the time of this meeting you had complied with this requirement.  You were further instructed in the corrective action plan to make all service calls within specific timelines.  At the time of this meeting, documented site visits demonstrated you failed to make a service call to the Waterford PO coffee vendor, and you had failed to change (inaudible) vendor at Baldwin Road DHS office.  You stated you had attempted to fix the coffee vendor, but new parts needed to be ordered.  You also stated you did not have the required tools to replace the light on the cold food vendor.  It was pointed out to you it was your responsibility to check all of your equipment and that if you did not have the required tools, you should have requested a service call.  Your promotional agent expressed concerns you did not know how to properly vend a cup of coffee from your machine and wondered how you checked the status of the machine.  Along with these repairs, you were required to make sure all the pricing of your vendor route was correct and the tags were in place.  At the conclusion of the 20 July meeting, you were put in contact with a program trainer to order price tags.  These tags did not appear on your equipment until approximately the 18th of August.  Additionally, you have a vending machine on your route that is priced at 75 cents, but only takes 50 cents for a cup of coffee.  You stated you were unaware of the pricing problems with this coffee vendor and you stated you had attempted to place tags on your other equipment; however the tags would not remain in place.  You told the Commission that you affixed the tags with clear tape.  It was pointed out that you had posted a notice that your pricing would be changing on August 14th, but you did not begin changing tags until the 18th of August.  This caused confusion for your customers and does meet the required level of customer service for the route.  Additionally, your method of record -- record keeping was discussed.  It was stated that you had been selected to be reviewed by the administrative services manager and that she had requested all of your supporting documentation through June of 2009.  At the time of this meeting, you had not submitted all of your purchasing receipts, your health insurance documentation, nor documentation to verify the commission checks you get from your pop suppliers.  It was also pointed out that these commission checks were not reported on the past two months’ vending facility monthly reports.  You stated that you had entered this information, but the telephony system was not accurately submitting the information.  James Hull stated that he would look into the telephony system and he would make the corrections to your VFMRs, but that you needed to submit the documentation to verify the need for the change.  Your profit percentage was also discussed and it was determined that you were not meeting the required profit percentage for your facility.  It was determined at the conclusion of this meeting that you had not come back in full compliance.  The Commission finds you out of compliance specifically in the following areas; rule 393.27, licensing reporting requirements; rule 27(1), all licensees shall furnish reports as the Commission may require periodically; (2), the licensee shall complete the Commission standard monthly vending facility reports.  Business expenses, taxes paid, profit, and financial operations are major components of the report.  The report shall be an accurate and true report.  As you failed to properly submit the requested reports of your corrective action plan, and failed to accurately report all revenues of the vending facility on your vending facility month reports, the Commission finds you out of compliance with rule 393.27, rule 27 one and two.  Additionally, 383.32, licensee responsibility regarding equipment or repairs; rule 32 repairs are affected as follows; A, a licensee shall make a personal effort to make repairs; B, if a licensee is unable to make a repair, he or she shall immediately contact a repair company specializing in the types of repairs needed to make the repair.  As you have failed to make necessary repairs to your equipment in a timely fashion, have failed to appropriately price the new equipment and failed to make necessary service calls to effect such repairs, the Commission finds you out of compliance with rule 393.31, one A and B.  Additionally, rule 393.24, licensee obligations generally; rule 24 one, each licensee shall agree to do all of the following, A, perform to the best of his or her ability the necessary duties in connection with the true vending facility or with the vending facility pursuant to the Commission’s rules and procedures, the terms of the permit, and the agreement with the licensee, and otherwise abide by the rules of the Commission; G, admit duly authorized representatives of the Commission to the vending facility and cooperate with them in connection with their official duties and responsibilities.  You were notified by the administrative services manager of the Commission that you were to submit all documentation verifying sales and expenses to her for review.  You have failed to submit all requested documentation to her in connection with official duties.  Therefore, the Commission finds you out of compliance with rule 393.24, one A and G.  Additionally, rule 393.30, licensee profit expectations; rule 31, a licensee shall maintain the profit expectations established in this rule.  A licensee’s profit level is calculated based upon a period of three consecutive months.  Licensee profit expectations are as follows; F, vending machine routes as follows; I, non-highway vending routes, 25 percent profit expectation.  The vending facility monthly report submitted for the past three months demonstrate your facility is operating at a negative 6.9 percent profit.  Therefore, the Commission finds you out of compliance with rule 393.30, one F and I.  For these reasons, the Commission is continuing the license revocation action initiated on 28 January 2009, and as outlined above under the terms of rule 393.15 D and E.  The Commission will conduct an ending -- ending inventory on or about five October 2009.  You will be contacted by Joe Pelle for the exact time and date of the ending inventory.
MR. HULL:  Your Honor, we’ll stop there.  The following just outlines the initial steps that Mr. Tomczak could take to request this hearing.

ALJ MEADE:  All right.  

by MR. HULL:  

Q So, Mr. Pelle, according to the follow-up compliance review, the Commission decided to continue with the license revocation action.  Did you continue to work with Mr. Tomczak up until the point of the hearing today?

A Yes.  Yes.

Q And during your subsequent visits, did you see continued or any improvement on the vending routes to warrant the Commission ceasing the license revocation action?

A Repeat that question again, please.

Q During your subsequent visits after the follow-up compliance review, did you see any improvement on the vending route to warrant the commission ceasing the license revocation action?

A There was no improvement on the vending routes.

Q Now, the follow-up compliance review notes several pieces of equipment that were failing to work properly, or were failing to be merchandised properly.  What is the impact for the customers at these sites when equipment doesn’t operate properly?

A Well, the impact to the customer is that they -- they purchase their snacks and coffee and pop somewhere else.  They have vending machines in their break rooms for the convenience, and they are often frustrated because they -- oftentimes the machines are not stocked or -- or out of order.

Q And when the machines aren’t stocked properly or are out of order, what is the negative effects to the Commission and to other operators in the business enterprise program?

A Well, the negative effects for the operator primarily is his loss of sales, and the negative effect to the Commission is the loss of our set-aside fees.

Q And what are these set-aside fees used for?

A Primarily for additional repairs and some equipment purchases.  This money is also used for -- federal match money.

Q So this money is used for the continued operation of the business enterprise program; is that correct?  

A Yes.  

Q Now, this -- this summary letter discusses monthly reports that the operators are supposed to submit.  What does that monthly report consist of?

A The monthly (inaudible) report consists of primarily the sales and the expenses; that is submitted on the 15th of the month.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence a copy of a spreadsheet for 12 months for Mr. Tomczak’s facility, for the period dating October 2008 to September 2009.

ALJ MEADE:  And where does this information come from, Mr. Hull?
MR. HULL:  This information comes from the BEP database.  It’s generated based on information submitted to the Commission by the operators.  The operators are required to submit, as Mr. Pelle stated, a month vending facility report of sales and purchases and that information is called in to the Commission, and entered into the BEP database, and this particular spreadsheet is generated from that information directly from the operator.
ALJ MEADE:  And Mr. Tomczak, I know you mentioned in your opening some issues with the telephony system.  Any other objection to -- to this document besides that?

MR. TOMCZAK:  No.

ALJ MEADE:  I will accept that as Exhibit Number Six.

(WHEREUPON, Exhibit Number Six was admitted at this time)

ALJ MEADE:  Go ahead, Mr. Hull.

MR. HULL:  Your Honor, I would like to call attention to other income for the months of June and July 2009, and if I could just have that amount read for Mr. Pelle.

ALJ MEADE:  Okay; go ahead.

MS. ZANGER:  I'm sorry; just one second.  I’m trying to look here.  For June it is zero and July it’s $458.00.

MR. HULL:  Okay.  

by MR. HULL:  

Q Mr. Pelle, how does Mr. Tomczak get this other income?

A My assumption is that in this particular case, other income is from his commissions from his pop machines.

Q And did in your follow-up review in September Mr. Tomczak discuss this monthly report and the absence of other income reported in June of 2009?

A I don't recall.

Q If I could refresh your memory with the summary letter.  It discusses that Mr. Tomczak had concerns that the reports weren’t accurate, and that he needed to report such income, and was instructed to submit documentation to the central office.  Do you recall or do you know -- 

A Yeah.  I -- I recall that from the letter and the meeting.

Q Do you know personally if Mr. Tomczak has made any efforts to submit that information to the Commission?

A He has not submitted any supporting documentation to me to this date, and as far as I know, he has not reported any of that supporting documentation to the Commission.

Q The summary letter from September of 2009 also discusses profit expectations; profit percentage for facilities, and it lists Mr. Tomczak’s profit percentage at 25 percent.  Is that correct?

A That is correct.  

MR. HULL:  Your Honor, at this time I’d like to enter into evidence a copy of rule 30.

ALJ MEADE:  Okay.  Is this a full copy of the rule, Mr. Hull?

MR. HULL:  Yes it is, Your Honor.

ALJ MEADE:  I’ll accept that as Exhibit Number Seven.

(WHEREUPON, Exhibit Number Seven was admitted at this time)

by MR. HULL:  

Q Mr. Pelle, do you know at the current time if Mr. Tomczak is meeting his profit expectation?

A I don't believe he is.

Q Do you know at the current time what Mr. Tomczak’s net income for the past 12 months is?

A I do not recall.

MR. HULL:  Your Honor, if I could have that information taken from the spreadsheet for Mr. Pelle.

ALJ MEADE:  All right; go ahead.

MS. ZANGER:  (Inaudible)

MR. HULL:  No, just the total for the last 12 months.

ALJ MEADE:  I don't think it’s totaled on here -- 

THE WITNESS:  Negative -- negative $1,065.00.  Negative $1,065.00.

by MR. HULL:  

Q So, based on this information on the spreadsheet that Mr. Tomczak has submitted the information to the Commission for, Mr. Tomczak over the past 12 months of reports has made a negative $1,600.00; is that correct?  

A I thought she said $1,200.00; I'm sorry -- 

MS. ZANGER:  It’s $1,065.00.

MR. HULL:  Oh, I'm sorry.

THE WITNESS:  Yes.

by MR. HULL:  

Q So, a negative $1,065.00?

A Yes.

Q And does a negative income meet the policies and procedures of the Commission?

A It does not.

Q Does it meet the goals of the business enterprise program to provide gainful, independent employment for blind individuals in the state of Michigan?

A It does not.

Q In your personal opinion, is Mr. Tomczak taking or affecting enough change in his vending route to change that negative income and begin making a profit in the facility?

A I do not believe he is.

MR. HULL:  No more questions at this time, Your Honor.

ALJ MEADE:  All right.  And hold on just a second, Mr. Tomczak; I’m gonna take a short break here, and then we’ll come back if you have any questions for the witness, okay?

MR. TOMCZAK:  Okay.

ALJ MEADE:  We’ll go off the record.

(WHEREUPON, a brief recess was taken at this time)

ALJ MEADE:  And we’re back on the record in the matter of Michigan Commission for the Blind versus Kevin Tomczak.  
Mr. Tomczak, as I said in the beginning, you’ll get a chance to testify in a minute, so you just need to make a distinction between testifying and asking questions at this point.

MR. TOMCZAK:  Okay.

ALJ MEADE:  So right now you get a chance to question Mr. Pelle.

MR. TOMCZAK:  Okay.

ALJ MEADE:  So make sure everything that you do is in the form of a question, okay?

MR. TOMCZAK:  Okay.

ALJ MEADE:  All right.  Go right ahead.

MR. TOMCZAK:  Okay.

Cross-Examination

by MR. TOMCZAK:  

Q Mr. Pelle, as far as on our reports that we put in, could you tell me what would technically go under other expense -- other allowable expenses?

A Generally speaking, it’s the commissions from commission sales.  Sometimes an operator would put -- put in commission from newspapers and magazines and sales from stamps.
Q No, no, no, I mean under -- under other allowable expenses -- 

A Other allowable expenses?

Q Yes.

A Other allowable expenses -- the operator is allowed to put in a -- an amount for mileage based on their driver’s log, a portion of the cell phone that’s business -- or if it’s 100 percent business, they could use the whole thing; if it’s 50/50, they’re supposed to indicate that.  Repair deductibles and if there is a lease on a particular piece of equipment and it is authorized by the Commission, they are allowed to put that in there as well.

Q Okay.  And when -- when people put under -- under allowable expenses, that would intend -- bring down what it looks like they’re making for money, correctly -- correct?

A Bring down what they’re -- 

Q You know, bring -- bring down -- when you go across -- when you come up -- it brings that down because that’s -- that’s money that -- that’s allowed to be taken off, right?

A Well, it is an expense deducted from the revenue, yes.

Q Okay.  So let’s say a person is writing off let’s say anywhere from 12 or $1,300.00 in allowable mileage, would that be -- would that be allowed?

A Providing they have the supporting documentation, yes.

Q Okay.  So now, as I -- as I live in Bay City, and my vending route is down in Detroit, and it varies all around in Detroit from Farmington Hills, you know, West Bloomfield, all over, I incur an awful lot of mileage, and so when I -- 

MR. HULL:  Objection; relevance, Your Honor.

MR. TOMCZAK:  I’m -- my -- my reason for this is, is because they’re trying to say that I am making negative money, but the reason it’s showing negative money is because of the allowable expenses that I’m allowed to write off.  I mean I’m making money, but it’s not showing that because -- and Mr. Hull here used to be PA, and he’s the one who allowed me to write these expenses off, which is what (inaudible) brought my profit -- 

MR. HULL:  Your Honor, Mr. Tomczak is testifying.

ALJ MEADE:  Yeah, and -- 

MR. TOMCZAK:  I’m trying to ask Mr. -- Mr. -- him the question, but I get an objection on it, so -- 

ALJ MEADE:  Yeah, let me -- let me finish talking.  I will overrule the objection.  I think it is relevant.  The Petitioner did bring up the issue of income and I think Mr. Tomczak, you -- you made your point with the first question.  The second part of the question you’re trying to get into I think would better be covered during your own testimony as to why the income is what it is.

MR. TOMCZAK:  Okay.  Okay.

by MR. TOMCZAK:  

Q But I had another question, and that would be I see -- would -- if somebody does write that off, that’s going to affect the bottom line on their set-asides, correct?

MR. HULL:  Objection; asked and answered.

ALJ MEADE:  Yep, I think we -- we got an answer to that already.  He indicated that it would.

MR. TOMCZAK:  Okay.

by MR. TOMCZAK:  

Q As far as -- as far as Waterford Post Office; when you -- on the one report you went in there, you said that you found pop that was out of date in the Coke machine, correct?

A I would have to refer to my notes of which location that I found the pop, but there was incidences where there was some out of date beverages in your machines, yes.

Q And if I’m correct there was out of date beverages in my machine for a couple different weeks that we met, correct?  I -- I -- in -- in -- in the same machine, there was -- there was out of date pop in a couple of weeks that we had met, correct?

A That is entirely possible.

Q And while you were there did I or did I not make phone calls to the Coke company trying to correct that error?

A Not during our -- our meeting; however, you did state that you were going to make that correction.

Q And when we met and -- and I told you that -- that I -- I’ve -- I’ve routinely -- I’ve told you I -- I was routinely trying to get that taken care of, correct?

A That’s what you stated, yes.

Q Okay.  Now, as far as in June when you found 20 empty slots in the Pontiac Post or -- or I mean I’m -- I’m sorry; in the Pontiac DHS office, as I -- as I stated -- you stated there was only like 20 or 30 slots in there.  Is there or is there not 16 -- 16 candy selections, two rows of 16; is that -- or I -- I'm sorry, 18?

A There are two rows of candy selection, and each row has ten selections.  There are two shelves, and each shelf has selection for ten different varieties.

Q I think you’re mistaken.  I think you’re thinking of a snack junior; this is a snack senior.

A I’d have to look at the specs to be absolute.

Q Well, I -- I counted them, so I -- I -- I do know what they are.  Okay.  So -- now, you were aware of that in the Pontiac DHS office, that we had a terrible problem with candy melting; is that or is that correct in -- in the vending machine candy was melting; is that correct?  

A I do not recall a conversation with candy melting at that particular site, no.

Q You don’t?  Is -- is -- well then what reason would I have had the candy in the cold food machine instead of in the candy machines?

A I'm sorry; did you say Pontiac Post Office or Pontiac -- 

Q Oh, I'm sorry; if I said Post Office -- yeah, I meant DHS.  I’m -- I’m sorry.  In the Pontiac DHS office.

A We agreed that you could put some candy selections in the cold food because of melting product.

Q Okay.

A However, we also agreed that the snack machine needed to be completely filled.

Q I’m sorry; I don't recall that, because when -- when -- when I made the agreement that was with Mr. Hull -- 

MR. HULL:  Objection, Your Honor -- 

by MR. TOMCZAK:  

Q -- wasn’t it?

MR. HULL:  -- the witness has -- or Mr. Tomczak is testifying.

MR. TOMCZAK:  No, I’m asking him a question. 

by MR. TOMCZAK:  

Q Did -- did I make that agreement with you or did I make it with Mr. Hull?  I -- I did not make that agreement with you.

ALJ MEADE:  All right.  Mr. Tomczak, when there’s an objection, you just have to wait for -- 

MR. TOMCZAK:  I'm sorry. 

ALJ MEADE:  -- me to make a ruling on it for the record; okay.  The objection is sustained.  Go ahead and ask a question.

by MR. TOMCZAK:  

Q Who -- who did I make this agreement with, your or Mr. Hull?

A Which particular agreement are you -- 

Q The agreement that I was allowed to put the candy in the machine and not in the cold food machine?  Or put the candy in the cold food machine and not in the snack machine?

A The agreement was made both Mr. Hull and myself, yes.

Q I don't recall making an agreement with you; I recall -- I recall explaining to you why it was there.  Could you tell me how much money does it cost to fill a snack machine?

A I would say that to complete fill a snack machine, it would cost about $250.00.

Q Okay.  You’re -- you’re overdoing what I think, but okay.

MR. HULL:  Your Honor, Mr. Tomczak is supposed to be asking questions of Mr. Pelle.  Continued comments in response to his answers is a form of testifying.

ALJ MEADE:  All right.  Now, I will strike that comment from the record.  Just -- 

MR. TOMCZAK:  Okay; I'm sorry. 

ALJ MEADE:  -- just save that for when you testify.  I know it’s not how you normally operate, but this is a -- 

MR. TOMCZAK:  I apologize.  Okay.

by MR. TOMCZAK:  

Q Could you tell me what approximate cost would -- would it be to fill, let’s say a bottle pop machine, a -- a glass bottle pop machine?

A Basically, our standard for commission is about $300.00.
Q $300.00?  Okay.  And how about just a standard vending machine; a -- a standard vendor pop machine?  Not -- not the glass front, just the -- 

A Standard pop machine again we have a -- the Commission has a standard of $300.00; they told about ten to 12 cases of pop -- 

Q Okay.  All right.  And what would you say the standard would be on filling a coffee machine?

A $100.00.

Q $100.00?  And how about a cold food machine?

A Again, depending on the selection.  It’s difficult to say, but a standard would be about $300.00.

Q Okay.  If I was to tell you that somebody -- if someone would receive 11 snack machines, five coffee machines, and let me look here, please, nine of your standard vending machine pop machines, and six of the bottle front machines, and was to receive $1,300.00 in product to fill that, would you say that that would be standard for a commission?

A No.

Q Would the numbers more like probably around $5,000.00 sound good?

A I don't have a calculator in front of me to calculate that.

Q Okay.  Well -- okay.  Well, is -- is it or is it not correct that for the machines that you are dealing with me with right now that when I took them over, I received -- when we went through and did the inventory, the inventory -- the inventory to me was $500.00 for the machines, and it was -- I was given additional -- I do believe it was like 830 for candy.  Now, would that seem like that would be a good number to give to me to deal with all these machines?

Q Well, our standard is based on a -- a policy based over purchases.  I -- I -- I don't feel comfortable answering that.  I was not your promotional agent during this particular time.

A You -- you -- I understand you were not my promotional agent, but I am asking you a standard on -- what your standard for machines are -- 

MR. HULL:  Objection; Your Honor, Mr. Pelle just stated that he wasn’t a part of that.  He’s asking Mr. Pelle to speculate.

ALJ MEADE:  All right.  And -- and I think he’s indicated he -- he can’t do that, Mr. Tomczak, so you can address it in -- in your testimony.  If you think you weren’t provided enough money for -- to fill your machines, that’s something you can testify to.  I think you -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  -- did -- you laid out what the -- what the standards are -- 

MR. TOMCZAK:  All right.  

ALJ MEADE:  -- so you can -- you can make that point on your own testimony.

MR. TOMCZAK:  All right.  Okay.

by MR. TOMCZAK:  

Q Mr. Pelle, when you -- when you first took over as my promotional agent, one of your first steps was to take two sites away from me; was -- was -- was it or was it not?

A Yes.

Q And the reason for taking those -- those two sites from -- away from me was because of repeated calls that they didn’t feel the site was being serviced well, right?

A The -- when I took over your -- when I took over as your promotional agent, at that time the procedure - - the process to remove those two sites was already established and indicated.  My job was just to fulfill that out.  I don't -- I was not a part of that preliminary process.

Q Okay.  When you met with me to fill these -- or to take these sites away, was it or was it not made known to you from your driver that people had put tape over the bill changers and tape over the -- the coin slots?

A You stated to me that there was tape on the machines, and I don't recall physically seeing the tape.  But you did make note of that.

Q Okay.  And did I or did I not explain to you that that had been the problem in the past with that -- that -- that they were giving me all kinds of problems like that?

A You stated to me that they were putting tape on the machines and trying to block your sales.  I -- I don't know the exact reason why.

Q Okay.  And -- and -- and did -- did we or did we not discuss that a lot of -- and a lot of times that’s because places like that they got family members or somebody that they want to get in to come in and do the vending there and that’s why they’ll do stuff like that to your machines?

A Can you repeat the question, please?

MR. HULL:  Objection, Your Honor.  Mr. Pelle already testified that he didn’t know why things like that were happening at the sites.

ALJ MEADE:  All right.  I think the question had to do more what you talked about, so I’ll -- I’ll allow him to answer.

by MR. TOMCZAK:  

Q When -- when me and you -- when me and you were discussing about reasons why, you know, with the tape and all that, and that -- how much problems they had given me, did you or did you not state to me that in a lot of instances, it’s because people -- it’s because the postmaster or somebody else has family members that they’d like to try to get in here; you know, someone with a vending company, and -- and they pull tricks like this?

A There are a variety of reasons why the Commission may not be wanted to -- to service machines at post offices.

Q And did you or did you not state that if you would have been my promotional agent, that you would not have taken those sites from me without doing a further -- more investigation into why they were putting the tape onto the machines and taking it off?

A I’ve never stated any such matter.

Q Okay.  Let’s see here; in the -- in the June or the September hearing, wasn’t it not -- was it or was it not discussed about me and my -- my other allowable expenses putting that down that how -- how that was affecting my profit percentage; was -- was that discussed?

A During that compliance review meeting, we reviewed your spreadsheet from sales down to expenses, and the other allowable expenses was one of the areas that we did discuss.

Q Okay.  And -- and when we discussed that, I had asked about taking that off to make my profit percentage better, did I or did I not?

A I’m sorry; taking what off?

Q Of -- of not claiming mileage anymore to make it look better; did I or did I not?

A You suggested to remove the mileage -- the distance of travel from Bay City to your territory.

Q And was I or was I not told that if I did that then that would be an incorrect monthly report, right?

A You were stated that -- that the policy says that in the -- your mileage begins at the point of where your work begins; therefore, if your warehouse is at your home, that’s where your mileage begins.  If your warehouse or your first stop is here in the city of Troy, for example Sam’s Club, then that’s where your mileage begins, provided you have supporting documentation.

Q Okay.  But -- but my question was did I -- did I or did I not discuss that I would like to take that off, and was it -- was that or was there not told me -- told to me that that would then be an invalid report?

MR. HULL:  Objection, Your Honor; asked and answered.  Mr. Pelle explained what was told to him about how to report this.

MR. TOMCZAK:  He hasn’t given me a yes or no answer though.

ALJ MEADE:  Well, I -- I think he did answer, but you could -- you’ve rephrase that slightly, so Mr. Pelle if you could just answer yes or no.

THE WITNESS:  Repeat the question, please.

by MR. TOMCZAK:  

Q Did I ask to -- did I ask to -- or did I ask if I -- if I could take that off of my report and not claim my mileage, yes or no?

A The question was did you ask if you could remove your mileage from your report?

Q Yes or no?

A Yes.

Q And was it or was it not told to me that that then that would be an incorrect report?

A Yes.

Q Okay.  If somebody is -- so by redoing that, then that makes it an incorrect report, correct?

A Yes.

Q Okay.  So in essence you’re telling me that it’s -- it’s technically not my fault my mileage -- that my mileage is running into my profit percentage and to what it looks like I make for money, correct?

MR. HULL:  Objection; speculation.

ALJ MEADE:  Yes, the statement -- that’s more of an argument that you can make, Mr. Tomczak; that’s not -- not something Mr. Pelle needs to answer in a factual question.

MR. TOMCZAK:  Okay.

by MR. TOMCZAK:  

Q And as far as us meeting on our -- on our days -- is it or is it not correct that you were giving me less than 24 hours notice to meet you?

A That is not correct.

Q That is correct.  

MR. HULL:  Objection, Your Honor; argumentative.

ALJ MEADE:  That’s -- that’s -- you’re testifying again.

MR. TOMCZAK:  Okay.  

by MR. TOMCZAK:  

Q It’s not correct that you -- that you would call me on a Tuesday and want to meet me on a Wednesday; that’s not correct?  Because you -- because you were having problems with getting a driver is exactly what was stated to me.

A Kevin, that was a one time incident that I may have called you, but the practice is that we call you ahead of time and the practice that you and I have established is that you only can come down on Tuesdays, and we’d primarily meet on Tuesdays.  We may call to verify the day before, but the general practice is that is established -- the day -- that particular meeting or a few days prior.

Q So, we -- we mainly meet on Tuesdays.  When you looked at my reports, I think you can see we probably met more than -- a lot -- a lot more than on just Tuesdays.  I’ve met you on Fridays and everything else, haven’t I or have I not?

A That is true.

Q Just a few more questions here.  I read my own handwriting very good.  Sorry Joe.  You were not my promotional agent when I was in the Flint state office building, correct?
A That is correct.  

Q So, actually you couldn’t answer any questions about that anyway.  So, as far as you -- you did inventory me into the Troy vending, correct, into the -- the Troy Post Office?

A The -- is that the site name?

Q It’s the -- the -- the Detroit main post office; you had to inventory me in because James could not attend that -- this would have been back in ’07, I think -- 

MR. HULL:  Your Honor, while I fail to see the relevance of the question, if it would be all right with you, may I restate the question?

ALJ MEADE:  Sure, if you -- if you know the location that they’re talking about.

MR. HULL:  Mr. Pelle, I believe that Mr. Tomczak is asking you if you inventoried him into the USPS Troy facility in 2007, and now I’ll object to the question based on relevance.

ALJ MEADE:  All right.  And I’m not sure what the relevance is, but I’ll allow it and -- and we’ll see.

MR. TOMCZAK:  Oh -- oh, okay, well, the -- well, I’m just asking because (inaudible) okay.

by MR. TOMCZAK:  

Q Were you -- 

MR. TOMCZAK:  Actually, these questions are most -- mostly I could -- I mean is there anyway I can call James up to testify?

ALJ MEADE:  Well, we -- we got to do one witness at a time.

MR. TOMCZAK:  No, no, no, no, no.  I -- I’m saying though afterwards.

ALJ MEADE:  Yeah, you can call -- 

MR. TOMCZAK:  Okay.

ALJ MEADE:  You can call whoever you want as a witness.

MR. TOMCZAK:  Okay, because I -- yeah, because well, he -- he would know more of the answers to all these questions anyway.  Okay.

by MR. TOMCZAK:  

Q As far as the Waterford Post Office with -- with the coffee machine, did I or did I not contact Mr. Mackinty (ph) on that when -- while you were there to fix that?

A You contacted Mr. Mackinty just before I arrived, yes.

Q Okay.  And what I had told you that I felt was wrong with it was the plastic -- the plastic spout inside of there, right, that it wasn’t fitting on there correctly; is that correct?  

A You indicated that there was a particular piece of plastic that was causing a malfunction in the machine, yes.

Q And did I or did I not tell you that Mr. Mackinty told me that that was impossible and would not order me one?  Or -- 

A I don’t recall that particular statement.

Q Yeah.  You -- you do recall it?

A I do not.

Q Oh, you do not recall?  You do not recall me telling you that John said that there was no way that that piece could be bad inside the machine?

MR. HULL:  Asked and answered, Your Honor.

ALJ MEADE:  I’m not sure he understood the question.

THE WITNESS:  I -- I do not recall that particular statement.

MR. TOMCZAK:  Okay.

by MR. TOMCZAK:  

Q And as of -- as far as my repairs, when I’m called on a -- when I’m called on a repair, do I -- do I -- do I immediately come down the next day and -- and take care of my repairs?

A I am unaware if you come the following day.

Q But you -- but you -- but you have had no complaints that I have not -- not come down in a timely fashion to do the repair or attempt to do the repair?

A The repairs -- I guess are you speaking generally or specifically?

Q Well, generally.  You know, generally of like -- of -- of phone calls -- like you’ve -- you’ve called me and -- and -- and you’ve told me about machines that -- that you went and checked on and they were not working and did -- and I’ve come down the next day and fixed them; is that correct?  

A Machines are still out of order, so that is not correct.

Q What machines are still out of order?

A There are two, if not three coffee machines that are not working properly.

Q As far as the -- the Pontiac Post Office -- actually, as -- as far as -- as far as our post offices in general, are -- are (inaudible) throughout the -- the break rooms?

A Federal facilities often have coffeepots through the -- their sites.

Q And through (inaudible) isn’t that -- isn’t that illegal for them that -- to have their coffee machines in the post offices?

A (Inaudible) is a state law.

Q Oh, the -- the (inaudible) well, is -- is there or is there not a federal law for them not to have their -- not -- not to have the coffee machines in the building too?

A There is a federal mandate in order for the Commission for the Blind to service federal locations.  Specifically, in regards to coffee pots, I’m not 100 percent sure how that is written.

Q And does the Commission make the -- these buildings follow these rules?

MR. HULL:  Objection, Your Honor; Mr. Pelle just stated that he wasn’t sure that it was written in the federal legislation.  Now, Mr. Tomczak’s asking him to enforce legislation that Mr. Pelle is not aware of.

ALJ MEADE:  All right.  I’m not -- not sure he can answer that, Mr. Tomczak.

by MR. TOMCZAK:  

Q Well, Mr. -- Mr. Pelle, didn’t you state to me yourself that because -- because my coffee machines were not working right, let’s -- let’s get these working correctly and then we’ll work on getting these out of the building like they’re supposed to be?

A What I believe I stated was to properly maintain the machines, get them working operational and then we can -- I can help you market that -- that to combat the situation at hand.

Q You never said we will get these coffee machines out of this building?

A I never said we’ll get these coffees machines out of this building.

Q You do realize you’re under oath, right?

MR. HULL:  Objection; argumentative.

ALJ MEADE:  Overruled.  You can answer that question. 

THE WITNESS:  I do realize I am under oath.

MR. TOMCZAK:  I -- I have one more question.

by MR. TOMCZAK:   

Q You discussed about the prices of stuff that would go into a vending machine; how much it would cost you to put into a vending machine and so forth.  And my only question is would you set an operator up with roughly 39 or roughly 31 machines with a $1,300.00 inventory?
A I do not believe you had 31 machines, because as you stated you have all your pop machines on full service, so that would not cover your inventory.  However, again our policy states -- is based over a -- a two-week period of purchases.

Q Were you -- were you aware that when I took the -- the sites over, because I know you were not my PA, that I was -- I was in charge of all them pop machines too?  I was given everything, 31 machines.

MR. HULL:  Objection; Mr. Tomczak’s testifying again.

MR. TOMCZAK:  So -- I asked him a question; if he was aware of it.

ALJ MEADE:  Yeah, you can -- you can answer -- 

THE WITNESS:  I’m not aware of -- no, I was not aware of that.

MR. TOMCZAK:  Okay.  No further questions.

ALJ MEADE:  All right.  And Mr. Hull, any redirect?
MR. HULL:  Yes, Your Honor; just a couple of things.

Redirect Examination

by MR. HULL:  

Q First, in regards to what Mr. Tomczak’s discussing about inventory, Mr. Pelle.  What is the Commission’s policy on assigning inventory?

A The inventory is based on two weeks of purchases over a period -- average of 12 months.  There -- and we also -- that is the rule.  And the policy extends itself out to some money toward (inaudible) in the vending machines and the bill changers.

Q And this two weeks’ worth of inventory as written in the rules, does it detail any specific amount of inventory assigned for a vending machine?

A It does not.

Q So, when Mr. Tomczak was asking you how much it costs a particular vending machine, the Commission is under no obligation to provide that inventory?

A That is true.

Q Mr. Tomczak had talked about repairs and getting his equipment fixed in a timely fashion.  

MR. HULL:  Your Honor, I’d like to bring your attention to a site visit dated on the 17th of this month, just two days ago, in regards to equipment and the condition of the equipment at the site.

ALJ MEADE:  I'm sorry; what was the date? 

MR. HULL:  11/17/2009.

ALJ MEADE:  Okay; go ahead.

MS. ZANGER:  I visited the Commerce Town Post Office.  The snack machine had 29 out of 32 columns empty.  Two employees stated that Kevin did visit the site last week; however, he only put chips in the machine and only places a couple of bags per.  They stated that he most often services the machine in this manner.

by MR. HULL:  

Q So, Mr. Tomczak is making the claim that he’s appropriately servicing his equipment and you’ve already testified that he has not repaired the coffee machine in Waterford since you made him aware of it several months ago, and even two days ago, you submitted a site visit stating that he’s not servicing or filling inventory in his snack vendors.  Is this appropriate conduct according to the Commission policies and procedures?

MR. TOMCZAK:  I object, Your Honor.  My -- my coffee machines are fixed right now, so I object to that question, because that question is -- is inaccurate.

ALJ MEADE:  All right.  Well, the question is based on Mr. Pelle’s testimony, so the objection is overruled.  You can -- you can answer.

THE WITNESS:  Can you restate the question, please?

by MR. HULL:  

Q Based on Mr. Tomczak’s performance with his vending machines; failing to appropriately stock the machines and failing to get the coffee machine, particularly at the Waterford Post Office, back in operation; is he meeting the Commission’s policies and procedures and responsibilities of an operator for this program?

A No, he is not.

MR. HULL:  No further questions at this time.  However, I would like the opportunity to recall Mr. Pelle if necessary.

ALJ MEADE:  All right.  Thank you, Mr. Pelle; you can have a seat.

MR. TOMCZAK:  Can I redirect one question, Your Honor?

ALJ MEADE:  All right; go ahead.

Recross-examination 

by MR. TOMCZAK:  

Q Exactly what time did you serv -- did you visit the Commerce Post Office on the 17th?

A After our conversation on the phone with you at (inaudible) Farmington Hills location.
Q So you did not service -- so you serviced that machine before 3:30 -- you visited that site before 3:30?

A Yes.

Q Okay.  That -- well, then -- so then you were not aware of me going to that site after -- after you had left that site then?

A Well, the indication was that you had to postpone the evaluation, because you had a family emergency.

Q But I did tell you I still had to finish my vending route, did I or did I not?

A I do not recall that statement.

Q Thank you.

ALJ MEADE:  Okay.  Sir, thank you; you can have a seat.  And your next witness, Mr. Hull?

MR. HULL:  Your Honor, at this time the Commission has no additional witnesses, although we do reserve the right to call them as rebuttal witnesses -- 

ALJ MEADE:  All right.   

MR. HULL:  -- from Mr. Tomczak’s questions.

ALJ MEADE:  And Mr. Tomczak, let me start with your testimony, and then if you want to call Mr. Hull or anyone else from the Commission, you can get it -- you can do that afterwards.  

Is it okay if he stays right there, Mr. Hull; is that okay with you?

MR. HULL:  That’s fine -- 

ALJ MEADE:  For simplicity.

MR. HULL:  -- with me, Your Honor.

ALJ MEADE:  Okay.  And Mr. Tomczak, if you could state and spell your full name for me, please?

MR. TOMCZAK:  Kevin Michael Tomczak; K-e-v-i-n T-o-m-c-z-a-k.

ALJ MEADE:  And Mr. Tomczak, please raise your right hand.  Do you swear that the testimony you're about to give will be the truth, the whole truth, and nothing but the truth?

MR. TOMCZAK:  I do.

ALJ MEADE:  All right.  And where would you like responding to the -- to the allegations?

MR. TOMCZAK:  Your Honor, I -- I’d like to start -- I’d like to start from -- back in -- back in Aug -- August of ’05 is when I joined the program.  I took over a snack bar that had been -- and I’m -- and before you object, Mr. Hull, I’m -- I’m -- this goes to my character.  I want to -- I -- I took over a snack bar that -- and Mr. Hull was my promotional agent at the time.  I took over a snack bar that had been ran so far into the ground, people would not even -- they had a rule that if it wasn’t prepackaged, you don’t eat it.  I took over this snack bar in which case in April of ’06 I received an award from Mr. Hull stating the most dramatically improved site, because I took very good care of my site.  I -- I took care -- very good care of my paperwork; I had a laptop computer and I took -- and I paid my bills very good.  

I was very fortunate to be able to upgrade to the USPS Troy in Troy it was a -- it was a big vending facility and when I took this over I knew that it was going to be closing in a year.  When I took over my inventory for that I -- I went through the whole year -- well, partially through the year there was another operator in our program that was taken -- his -- his license had been revoked.  And when his licensed was revoked, then Mr. Hull called me up and told me -- he said, you know, I have an opportunity here for you; would you like to take over this -- actually half of this vending route and the other half was going to be given to a fellow worker, Mr. Bill Younce (ph).  I agreed yes.  When me and Mr. Hull went to take care -- to -- to inventory me into this facility, we encountered very, you know, poor facility, but we also encountered only approximately $500.00 and some dollars worth of inventory.  There is that $500.00 and some dollars worth of inventory, Your Honor, I know you -- you know, you probably don’t understand, you know, as far as, you know, what it takes in the machines; that would only -- $500.00 worth -- worth of -- worth of inventory in chips would probably -- chips and candy would probably -- I mean even -- even if you only quarter filled them, would probably only do three machines.  I was given 11 snack machines; I was given six bottle front machines, which were all bottles right across, and which case you heard from Mr. Pelle on what it takes to, you know, to get them up and running, and I was given five coffee machines, and nine regular pop machines; just like the standard ones, you can’t see inside the glass.  And (inaudible) complain to Mr. Hull this was not enough inventory; I could not get these sites up and running.  Mr. Hull then proceeded to try to get me some candy.  He got me approximately $800.00 in candy, and it still -- I could not (inaudible) I mean it’s -- it’s just too much I put back in.  And then I -- and then the end came to the big post office Troy I had.  I weaned my product down, so -- because I -- I had like -- like $6,000.00 worth of inventory.  I weaned my product down so that I could have the money and then I was going to turn around and intend to put it in these other machines which would have worked out great.  They told me I had a week and a half till it closed.  I weaned it down.  Then three days before it was supposed to close they said we’re not closing; we’re going to stay open for another two months.  I had to go back out and purchase all this inventory because inside this building there was 15 machines; there was four snack machines, there was five pop machines, two cold food machines, an ice cream machine, and two bill changers.  I went -- I purchased all this product and then (inaudible) a week and a half later I -- it was like three days, you know, four days at the most, they closed it up; bam, you’re done.  I lost over $2,500.00 worth of inventory to spoilage and so then I’m stuck in running these small sites, and you -- you have my -- my monthly reports up there, which case you can see on -- on them that I may be -- and again, they show as a negative $1,000.00 whatever; that’s because of what I put into -- that’s because of what was claimed on my mileage.  I usually made on the average of maybe about $900.00 to $1,000.00 a month is what I was making off the machines.  And -- and in that case, I’m putting like about $300.00, $350.00, somewhere in that range back into it.  I got -- you know, I had $550.00 to live on a month; I have to pay bills, you know, and which case the Commission has a rule, but they don’t follow their rule, that if you are making under minimum wage, that they’re supposed to help you out, and they don’t.  And the Commission -- because now I’m -- I’m inventoried in for these machines and technically inventoried into these machines as like over $6,000.00, because the inventory from Troy came over to this inventory -- like the amount of money that I owe (inaudible) have that inventory, it still got switched over, which I couldn’t -- you know, I couldn’t return it, with -- because what happens is when you -- when you check into a facility, they give you a two weeks’ inventory, and then when you leave that facility, you are supposed to leave a two week inventory.  Well in my case my -- my building just closed, so as far as losing the -- leaving the inventory, I could have left the inventory, no problem (inaudible) but that wasn’t -- they said well take it over to the other one.  Well, all -- all the -- all the product outdated.  

So the Commission has not attempted -- the Commission has attempted far as talking to me and giving me ideas; the Commission has not attempted in helping me in other ways which they could have, as far as building that inventory up quick -- I told them (inaudible) I can make more money off it, but, you know, I don't have the money to put into these machines because I was never given the money.  So then the money just -- it’s -- you know, I put in what I can put in, and, you know, and I try to keep them as filled as I can, but there’s -- the Commission didn’t give me the opportunity that -- that the Commission is supposed to give a person when they take over a facility.  And this is not just with me; this is with other -- other operators have this complaint too with the Commission.
MR. HULL:  Objection; speculation.

ALJ MEADE:  Yeah, just stick to your own story, Mr. Tomczak.  We’re not dealing with anyone else today.

MR. TOMCZAK:  Well, then at the end of this, I’d like a continuance, so then I can bring in -- I can bring in other operators in this program that will testify that when they -- that they’ve been given un -- inventory and that this is a problem, unless Mr. Hull would like to -- to conceded that that has been a complaint throughout our program.

ALJ MEADE:  Well, I mean it’s not going to make a difference on your license revocation hearing what happened to anyone else; that’s what I mean.

MR. TOMCZAK:  But -- but that’s --

ALJ MEADE:  I mean you could bring in 100 people to say that -- 

MR. TOMCZAK:  Yeah, but that’s -- 

ALJ MEADE:  -- it’s not going to change -- 

MR. TOMCZAK:  That’s the reason; the -- the Commission didn’t give me the -- they -- they didn’t give me the proper inventory to start it out.

ALJ MEADE:  Yep.  And that’s -- you’ve testified to that, so it doesn’t matter what they did to anyone else as far as your hearing goes.

MR. TOMCZAK:  Yeah.

ALJ MEADE:  The -- we’re only dealing with you.

MR. TOMCZAK:  And then -- and -- and we had discussed with -- I’ve discussed with the Commission about yes, my monthly reports haven’t been exactly -- and they were -- I had a computer and so now the Commission is offering to buy -- to buy people computers.  So I asked Mr. Pelle if I could -- you know, if I could apply for one.  I can’t apply for one, because I am under -- I was under license -- or I was under a probationary period and a license revocation.  So I’m sorry, you know, I -- I -- I -- I can’t get ample -- exactly what they want, because I do not have the -- the materials to do that neither.

And I’ve also asked for change counters from the Commission so that I could accurately count the change when I took it out of the machine before I refilled the coin -- so I could -- so I could amply make my report correct.  They have refused to give me this too.

And like I said, as far as the telephony system goes, the -- their -- their -- oh, where is it at -- as far as -- as far as the telephony which they are basing where -- you know, how they said that I -- I did not record my -- my -- my -- my pop checks, the telephony system is -- is so incorrect -- as I said earlier and I -- and I -- and I have the numbers right there, which are in the telephony system, as of January 1st, 2005, which I was not in the program, it shows me (inaudible) of 205, sales of $12,300 to 93 -- 97 dollars.  As long as I’ve been in the program, I’ve never had sales of $12,000.00 -- oh, I take that back; I -- I have had sales one time of $12,000.00 in an -- when I was in another area.  But the -- but I (inaudible) this program until then -- the -- the way that the telephony system works -- that’s why I wish we’d get a phone in here, because the way the telephony system works is once you put in a report, you cannot change a report unless you do it through the Commission.  All these reports in here -- that they have in here could be changed right now, which is -- it -- and which they’re not even right.  And far as my August -- let’s see here, when I first started program in August of 2005, it has me in as making $11,285.00 (inaudible) didn’t even do $70.00 a day.  So -- 

MR. HULL:  Objection, Your Honor; relevance.

MR. TOMCZAK:  The -- the relevance is your telephony system (inaudible) you’re saying that -- you’re saying that I’m not putting my -- my -- my records in accurately -- if I’m not putting my records in accurately I -- your telephony system is not showing it accurately -- 

MR. HULL:  Your Honor, I’d ask that Mr. Tomczak provide some documentation or evidence to support his claims.

MR. TOMCZAK:  I got it all written down right here and like I said if -- if you’d get me a phone with a -- with a speaker on it, I can call, and I -- I can -- I can show you this right now.

ALJ MEADE:  All right.  Well, we’re not going to do that, but you can -- you can testify as to what’s in your notes and what happened from your experience, so your objection is overruled.

MR. TOMCZAK:  But -- but that’s not fair, because I mean I -- I -- I would honestly, Your Honor -- I would ask Your Honor, that -- he -- he said he would like proof, so in other words, he -- I mean I -- I think Mr. Hull would like to have a telephone brought in here too, because I -- I -- I can go on there and -- and Your Honor within -- within about two minutes I can -- I can show you this on -- on the telephone.  I can -- I can show you on -- on how the system is -- is so messed up.  I can -- in fact, I -- I told Mr. Hull about this -- I -- I told Mr. Hull about this back in August.  If -- in fact, Mr. Hull -- Mr. Hull had to correct something else on -- on a report from me because it was incorrectly put on there, and in April our accountant, which -- Judy Wallace (ph), she has -- she has had to correct stuff on there because they had other people’s reports on my report, and Mr. Hull is aware of that.

ALJ MEADE:  All right.  And like I said, you can deal with that through your testimony and examination of Mr. Hull.

MR. TOMCZAK:  Well then, can I -- then can I -- can I submit these then?  I mean (inaudible) problem; the -- there’s no proof of documentation unless I show you, and after today the -- the Commission could very easily go back to their office and have this stuff taken off -- 

MR. HULL:  Objection, Your Honor.

MR. TOMCZAK:  That -- that’s why -- that’s why I -- that’s why I’d like a phone brought in today, so that I can show that this is going on currently right now.

ALJ MEADE:  All right.  And his objection had to do with proof that he wanted to see.  I’m not requesting that proof and his objection was overruled.  So just move on with your testimony.

MR. TOMCZAK:  That -- that’s I -- I -- I’m done.  That’s fine.

ALJ MEADE:  All right.  Well, let’s go through the -- the corrective action plan so you can respond to each of the allegations then.

MR. TOMCZAK:  But -- 

ALJ MEADE:  Hold on.  I’m going to ask you some questions.

MR. TOMCZAK:  Okay.

KEVIN TOMCZAK
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

EXAMINATION
BY ALJ MEADE:  

Q And one of the allegations was regarding failure to make equipment repairs, and you kind of addressed that, but if you could get into that more specifically.  I think it was a coffee -- 
A There -- there was a -- there was a coffee vendor and there was also I want to -- this was one question I forgot to ask Mr. Pelle.  Is -- the -- because you can read inside of there about the light; all they said is the light -- about the light not working and me not having the proper tools to fix it.  The (inaudible) change it.  The only problem is, is that the Commission does not -- does not pay to have a light replaced.  So for them -- them to say that I failed to contact -- because -- because I -- which I got the correct tools and I come back and I could have fixed it, but they said I should have called for a -- for repair.  The Commission does not -- the Commission does not pay to have lights repaired.  So -- and -- and as far as coffee machines, I -- I -- I called Mr. Mackinty on that and we discussed the problem on it, and -- and he helped me fix it, and I had it fixed and it works, and then Joe come back and that wasn’t working again, and then I got it fixed again.  And so it -- it has been an ongoing problem, but I mean I -- I fixed it, but it just -- there -- it’s been an ongoing problem that -- it’s -- I mean I’m trying to explain this to you, sir.  The -- it’s a hose that goes into like a -- a plastic piece, and the piece is supposed to kind of tilt a little bit, so when the -- the -- the coffee runs down and goes in the tubes and it fills your cup.  Well, the plastic piece is not fitting in the machine right and it keeps popping the -- the other side keeps popping up, so it’s not tilting it right.  And I told Mr. Mackinty that, and he told me that I’m not pushing it in correctly, and I tried everything I could do, and I -- and I thought -- I thought I had it corrected until Mr. Pelle just told me today that it’s not working.  And as far as I know, I had -- I don't drink coffee, and -- you know, and -- and I -- I do test it, but I -- I -- I will admit, I do forget to test it sometimes, you know, because -- and, you know, and that is my -- that is my fault; I should test it every time.  So -- but I mean I -- I do try to make -- I make the repairs as correct -- as quickly and -- as I possibly can.

Q All right.  And another allegation had to do with failure to properly submit reports.  What else do you want to say about that?  You mentioned -- 

A That -- that’s all -- that was another question -- I -- I have a cell phone on me.  It has speakerphone on it.  Can I do it that way?  I -- it would cost me my own -- just -- I’ll just do one report, just -- just the first one I show that’s in there when I wasn’t even in the program.  I mean that -- that -- that’s all -- that’s how this program is -- you know, that’s how the telephony system is -- it’s -- it’s -- it’s not got the accurate reports in it.

Q All right.  Well, let me just ask it to you this way; are you saying that you did submit accurate reports, but they’re not reported actually because of the system -- 

A Yes -- 

Q -- that’s the only problem?  Okay.  That’s all you need to say.

A Okay.  

Q And anything you want -- else you want to say about the profit expectation -- 

A Yes -- 

Q -- and explain about the mileage and -- 

A The -- the problem with expectation -- see, due to the mileage, because you can write off I think it’s 40 -- I’m sure exactly right now -- it’s 40 -- I think it said 46 cents a mile you can write off for your traveling back and forth.  Well, being that I keep my product at home, I can travel -- I can -- I can claim mileage from Bay City down and through my vending route, okay?  And that -- that was okayed through Mr. Hull when he was my promotional agent.  But the problem with it was and I didn't realize it until they had really made it aware to me, is that by me doing that, it’s -- it’s making it look like I lost money, because it’s -- because it’s -- because the way it writes it off -- it’s money you can write off by the mileage.  So, it’s making it look like I lost mile -- the money, so it’s making my profit percentage go down lower.  So then I told them -- I said -- I told them in the one -- one meeting, I said well then you know what, I’m going to do away with that, I said, because you know what, if it’s -- if it’s ruining my profit percentage then I -- well, if you do away with it, then you’re -- then you’re -- then you’re -- you’re providing an incorrect report.  Well, if I’m -- and -- so it’s -- it’s an I can’t win situation.  I mean if -- if I put it in there, then they got the right to come after me and take my license because of improper -- because of my profit percentage not being higher, but if I don't put it in there, then they can come after me and they can say that I’m not -- that I’m not doing my report correctly.  Now, as an example, if -- if my -- if my -- oh, is my October report on that paper that you have right there?

Q The spreadsheet?

A Yes.

Q Nope.  That looks like it ends September -- 

A Okay.  Well, in October I did not claim my mileage, just to see what it would do.  Guess what?  My profit percentage is 52 percent without the mileage.  But -- and you know what -- in -- in which case I -- I kind of stopped myself on this, because back in the day, I was the one that asked to claim the mileage and James agreed with -- before that I was never claiming it and it was -- it was never -- it was never an issue or nothing like that, but now -- but now they tell me if I don't claim it then -- you know, then it’s an improper report.  So I mean either way they’re not letting me win, and -- and like I said I’m stuck with this $6,000.00 inventory in my bank, so now I can’t even bid out of the site.  I can’t bid out to -- to bid to a better site, because they got me stuck with an invent -- and you can see by the money I’m making there’s no way -- and they don’t allow you to pay it back in payments.  That’s -- that’s -- that’s no longer allowed.  So they’ve actually -- they’ve actually not only got me messed up (inaudible) now I’m stuck in the site and I -- I can’t bid out.  I mean (inaudible) Your Honor, this program is the best program in the world.  There is no doubt out -- when I got in this program, I’ll tell you what, and -- and I -- I’m not going to lie to you -- they -- they got very good promotional agents and Constance is a very good director, and -- and I -- I really -- I really enjoyed having James as my promotional agent, you know, and -- and now they -- you know, he’s told me this, you know, I know it ain’t nothing personal, and it -- and it’s nothing personal between neither of these guys either, but, you know, I don't feel that -- I don't feel that -- that they’re going up -- they’re not coming up -- they’re -- they’re not meeting some of the -- some of the criteria that they say they’re gonna meet neither as far as help me.  I -- I mean I personally think either one, they should put me on a payment plan to get rid of this -- well, actually I’ll leave that for my closing.

Q Okay.  Let me just -- give me just a minute to review -- 

A Yeah, I’ll leave that -- I’m gonna leave that for my closing.

Q All right.  And it says in the September summary that you had brought up the issue about the telephony system.
A Yep.

Q And the Commission asked you to submit corrected information.  Did you do that?

A Yep.  I called Mr. Hull on that and we -- me and Mr. Hull -- me and Mr. Hull discussed it and -- and I -- I further discussed it with Mr. Pelle a while ago, explaining to him too about -- about how these reports are in there inaccurately.  You know, I mean because it -- the reason I -- the reason I -- because I -- I started -- I -- I went through my reports from -- from round one all the way back; that’s -- that’s how I discovered that (inaudible) because they kept (inaudible) the inconsistencies, because it was -- it was stated in July’s report that I was left -- I’m -- I’m -- I’m -- I can’t remember -- but it said I only had $150.00 ending inventory, which is just outrageous.  I mean -- and they’re like well maybe it was a -- a typo error in there.  But see the whole thing is, is it wasn’t a typo error on the phone by my part, because as you -- as you do the telephony system, when you hit pound it sends you to next.  Well, the telephony system which is -- this is one bad part (inaudible) it used to repeat to you what numbers you punched in, but it don’t now.  But if you hit star after you punch that number in, after you pound it -- after you submit that number, if you hit star, it goes back and it repeats the number to you.  So that way I know it was not no typo error on me, because it was supposed to be $1,150.00.  It wasn’t a typo error on me; it was on the telephony system.  Because I -- because whenever I submit my form, I always hit the pound, I go back to check the number to make sure the number is correct.  So -- and I explained that to them.  They didn’t really want to hear it was basically it.  What they said is you still were -- you still were out of compliance and -- you know, and, you know, because of the stuff that I sent to the Commission, in which case I -- I -- I did not -- I did not send -- I didn’t send my insurance papers actually; my -- my proof of -- my proof of $55.00 medical.  So technically they’re correct on that, but -- but they were saying that I -- that my numbers were wrong too and that they were not correct with.

Q All right.  And it looks like you were also asked to submit documentation verifying your sales and expenses.  Did you do that?

A Yes, I -- yes.  I’ve -- I’ve done that with -- with Mr. -- Mr. Pelle throughout our -- our meetings, and a real good thing -- because I -- I don't have a computer in which case -- I mean if the Commission -- you know, I mean if -- if I do make it out -- if I actually get allowed to have my license back when this license revocation is done, I -- I -- I can apply for a computer then.  But until then it’s like -- you know, it’s kind of a double-edged sword, because I mean I’m trying to do it, but what -- what -- what my new process is now is that I -- I hand count all my money when I get it from each site and I write it down on a separate piece of paper, you know, like in a notebook, and so that way -- add it all the way down, you know -- you know, at the end of the day, and then I got my -- what I spent for the day buying product and stuff like that, and I -- I submitted all that to Mr. Pelle and he’s approved it.  He’s approved it the way that I was doing it.

Q Okay.  What form were you doing; just submitting the papers -- 

A Well, the -- 

Q -- that you wrote out, or -- 

A Well, it was -- what it was is when I met with Mr. Pelle, that’s the way it went.  When -- when I -- we -- we would meet once or twice, you know, a month, and then I would show him -- I would show him -- they -- they quit making me have everybody sign my log book, you know, because I -- I -- they made me have a log book that -- every site I walked into, some employee had to sign it.  Well, once they -- you know, I -- I mean I had to find anyone in the building, someone to sign it, and there -- there was some buildings where they -- they -- you know, they -- they actually went over the PA system in the -- in the Farmington Hills one, the one -- the one they took away from me, they went on the PA system, do not sign the log book, you know, which (inaudible) he talked to them (inaudible) so he’s like hey, you know, don’t have to have them sign it, so I had -- I had the log book signed and in the back of the log -- well, then when they were going to take my license they said I don't have to have the log book signed no more.  Well, I still continued to do it.  So that way they couldn’t say I wasn’t places.  And then on the back of that sheet I would write all my -- all my -- whenever I took on a new site and my expenses.  And, you know, it’s just -- the -- the -- I’m not making much money at these places.  I mean there was -- like I told you, I received half of that vending route and the other half was given to Bill Younce.  Well, Bill Younce went (inaudible) that vending route should have been added back to mine to make it bigger, because my -- what -- what -- the Commission has a standard and money, you know, that -- you know, that -- that -- that people should be making that -- that they’d like them to make at least, you know, and the standard I’m making -- I’m making probably ten -- ten, $11,000.00 a year.  You know -- you know -- well, you know, it might be more than that; I’m just -- you know, it -- it might be 15 or 16, but the -- your standard operator in our program makes probably 25, 30, I would -- I would guess.  And there’s some that don’t; like my -- my -- my first job I had I only made like $9,000.00.  But that’s not -- that’s not -- the Commission don’t like you to make that little of money.  That’s another thing that’s really good about them.
Q All right.  Anything else you’d like to tell me?

A Do I still have my closing statement?

Q No, we’ll get to that in a little bit.

A Um -- 

Q Just as far as your testimony; anything you -- 

A No, I -- 

Q -- you want to respond to?

A I’ve been (inaudible) I would loved to showed you on the phone how that telephony system -- because I -- I -- I’d really like you to know that.  I mean I’m not lying about it, and -- and he even said he’d like proof of that, and I got the proof; I’d love to show it to you.

Q All right.

A You know what I mean, I -- I -- you know, the only -- only thing we can do is if they could have their secretary fax you over my -- my 2005 spreadsheet; if they -- they faxed over my 2005 spreadsheet, that would show -- that would show that they had me starting in June of 2005 -- or I mean January of 2005, and that all the numbers on that spreadsheet are messed up, which James Hull can contest to.  There’s no way I ever made $12,000.00 in a month over in the Flint state office building.  That was a very small building.

Q All right, thank you.
ALJ MEADE:  And Mr. Hull, questions for Mr. Tomczak?

MR. HULL:  A few, Your Honor.

Cross-Examination

by MR. HULL:  

Q Kevin, one of the big issues that you keep talking about is inventory and that you don’t have enough inventory to put in your machines.

A Yes.

Q When you were assigned the original facility, what was your inventory level?

A The original facility when I was assigned there it was $500.00 -- $550.00.

Q For the USPS Troy facility -- 

A Oh, I -- I thought you were talking about the -- the one that I have now.

Q No, your actual original facility.

A The -- the U.S. Troy Post Office was -- I think that was inventoried in at -- I’ll give a random guess, 53 or 54.

Q Okay.  And when that building closed, how much of that inventory were you asked to give back to the Commission?

A I would have loved to given it all back, but none.  I wanted to give some back.

Q So when did you receive the additional sites from the old Pontiac vending route?

A In February of ’07.

Q And you stated that you were given some additional inventory for that particular vending route?

A Yeah, I was given $500.00 and I -- I mean let’s say $600.00, because (inaudible) originally that the person had left behind and I was given no change for the coin (inaudible), no money for the bill changers, and I was given additional I think $700.00 or $800.00 in candy.

Q Were you given any pieces of equipment that were new or different to you that you would have needed to order different product for?

A No.

Q So, wouldn’t it be fair to say -- 

A Well, except for I -- I’m sorry -- 

Q Excuse me.  Wouldn’t it be fair to say that you could have taken some of the inventory that you were already purchasing from the U.S. Post Office Troy vending facility on Bellingham and placed it into the new sites that were assigned to you?

A In which case I did which -- in which case was bringing my U.S. Troy vending post office down on inventory too, but yes, that is what I did.

Q So, by spreading that inventory out, did your sales increase?

A Yeah.  A little bit, yeah.

Q So I guess my question is if your sales increased at your sites because you had inventory to sell, at what point were you no longer able to reinvest those sales into your new sites in order to build up the inventory?

A Because the -- because of the post office closing, I had all that extra inventory that outdated -- I did try putting it into the machines, but as you can tell on my spreadsheets, I don't have even close to the sales in these post offices that I had in the other post offices, and that’s why I lost so much inventory to spoilage.  It was too outdated.

Q And you have testified that you had purchased a significant amount of product previous to the closing of the Troy vending route; is that correct?  

A Correct.

Q And you stated that you lost $2,500.00 worth of inventory with the closure of the Troy vending route?

A Roughly that, yes.

Q However, wouldn’t all of your vending machines that were added in February of 2007 have been filled with inventory at that time?

A They were.

Q Then wouldn’t any revenues that you sold out of those machines be able to be reinvested to purchase new inventory for those machines?

A Except for most of it outdated.  That was -- that -- that’s what -- that’s what my statement was; most of it outdated.  Yep -- yes, I would have been able to, but the sales are not nothing like they were in Troy.  In Troy, I would go through, you know, a full snack machine would be full and it would be empty in two days.  In these -- in these machines I got a full snack machine full and it -- it would be full in three weeks; you know, except for -- except for two of my sites.  I mean I’m -- you know, in -- in which case -- you know this; you know how small some of these sites are you gave me.  You -- I mean you -- you’re aware of that, aren’t you?

Q So, what you’re stating is that you could not reinvest the money from the business back into the business; is that correct?  

A Not -- not all the money, no.

Q Okay.  Did you take -- since this became an issue and you were made aware of it in January of 2009 -- any additional steps to try and secure additional inventory?

A I have.  I -- I -- I -- I tried putting new inventory in some -- yeah, I -- I’m taking money and putting in there, and I -- and I -- I got most of them back up doing pretty good.  Everything -- in September that was -- that was not an issue when -- before this came -- before we came out with this.

Q So, you’re stating that you have most of your sites running well, except Mr. Pelle has a documented site visit that you had a machine over 90 percent empty two days ago.

A Yeah, that was -- and that was a site that I have problems with spoil or with outdating, and so I do only put three or four bags in there, and I -- and I went to that site -- that’s why I go to it once a week now.  I went to it and I filled it up.  It must have been after he left.  But I was there.

Q And how often do you service your sites?

A Once a week.  Oh, I -- I'm sorry; it just recently became once a week.  It was twice a week.

Q So you’re currently servicing your sites once per week; is that correct?  
A Unless I get phone calls to go down there and take (inaudible) yes.

Q And how often do you get phone calls to take care of them?

A Very, very, very rarely.

Q So, I’m confused.  You service your sites once per week.  You very rarely get phone calls to come down and service them.  However, you still have a coffee machine that doesn’t work properly at Waterford.  You still have very low inventory in your machines by the time you get back to them.  What is your reason for only servicing the site once per week?

A My -- my -- my reason for servicing the sites once a week is because in White Lake, I pull six dollars out; in Pontiac, I’ll pull about $24.00 out; in Waterford, I pull -- or I mean in -- in -- yeah, Waterford, I maybe pull about $17.00 out.  When I go to Pontiac, I pull about $50.00 or $60.00 out.  You have West Bloomfield, I can pull anywhere from $80.00 to $120.00 out.  But my -- my reasoning behind that is, is because I don't have the money for gas to keep coming back down because it -- it doesn’t warrant it.  When -- when -- when you’re pulling six dollars out of a site, you know, it -- it doesn’t warrant it.  I mean it just it don’t warrant.  I mean that’s why some of them I put on two weeks, as you know, that I only visit them two weeks, like White Lake, like the bus garage, and we only -- you know, I -- I only have -- I only have two sites that does over $30.00 a week.

Q Well, were your sites always like that?

A Yes.  Yes, my sites were always like that.  And some of the sites that I’ve tooken over from other vendors have took -- and told me the same thing -- they’re the ones that told me the standard on what they were -- on what they were servicing them.

Q So, Mr. Tomczak, do you think by leaving only three items in a vending machine, you’re able to appropriately merchandise it and capture the business in that particular building?

A I’m not saying there’s three items.  I’m saying three or four in each column.

Q Well, we had a site visit from Mr. Pelle stating that you only had three columns with items in it, so that would be three items in the vending machine.  Do you think that that’s an appropriate selection for your customers?

A I -- I mean I -- I dispute that, because I went to that site and there was more than three -- there was more than three items in there.  So I -- I -- I dispute that.  It wasn’t full.  It was probably nowhere near full, but it was -- there was more than three items in it.  I dispute that.

Q Okay.  Let’s go back to machine repairs for a moment.  If I could go back to both the light bulb and the -- the coffee machine at Waterford.  Both of these pieces of equipment have been broken down sev -- you know, several times over the period of your corrective action plan.  What’s the standard protocol for getting repairs in the Commission?

A As soon as possible; basically (inaudible) -- 

Q But what steps are to be taken?

A Steps are taken is you are you to go out, attempt to repair the machine.  If not, call Mr. Mackinty on the phone.  If you and Mr. Mackinty cannot get to the -- cannot get the machine resolved, Mr. Mackinty is to call in a service call.

Q So, if the coffee machine at Waterford has been so troublesome and you’ve been unable to get it fixed, why hasn’t a service call been placed?

A Because when I leave it’s -- it’s running; that’s -- that’s the problem.  It is working.  And -- and -- and Mr. Pelle even came in one day and it was working just fine.  Then he come back the next week and it wasn’t working.  So it’s -- it’s not like I’m neglecting these machines.  

Q So, Mr. Tomczak, I’m confused.  If you’re required to keep the equipment operational, and you’re required to make equipment repairs as often as possible -- or as soon as possible when a machine breaks down, and when you leave the machine in Waterford it’s working appropriately and when you come back a week later it’s not working, how long has that machine been down?

A Well (inaudible) I -- I -- I -- I could not tell you.

Q So, can you honestly say that you’re servicing your equipment often enough if you don’t know how long your piece of equipment has been down for?

A Yes, I still can.
Q Okay.

A Because I leave -- because I leave my telephone number there so -- so -- so by me coming there and not -- by me coming there and (inaudible) I’m usually under the -- I’m -- I’m usually under the understanding that it hasn’t been down for a day or two, because otherwise they would be calling me, because they definitely call.  They call me and they call you guys, and you’ve -- and you’ve received many phone calls from them, so if -- if -- if I haven’t received a phone call (inaudible) I -- I can still say yes, I am servicing my sites my leaving my telephone number there, and if they’re not calling me, then I -- I’m going to have to go on the assumption that those machines have not been down very long or they would they call me and they would call you and complain, because they’ve done that very -- very much in the past.

Q Okay.  I’d like to for a moment go to the reporting -- the telephony system.  You’ve been rather critical about the telephony system.

A Oh, yes.

Q We met September 2nd of this past year -- or of this year, I should say, where you discussed in detail some of your problems with the telephone system.  Were you not instructed not only to contact the Commission with changes, but provide verifiable documentation?

A I am not -- I -- I don't recall the verifiable document.  I was called -- I was told to contact -- and -- and I contacted you just before the holiday weekend and you never did nothing about it.  I -- I contacted you back almost -- four weeks later before you finally did any -- something about it for me -- 

MR. HULL:  Excuse me, Your Honor.  I’d like to, if I could, just have that section of the summary from the September 2nd compliance review read to Mr. Tomczak.

ALJ MEADE:  All right; go ahead.  Which exhibit is that, Five?

THE WITNESS:  I believe it is.  Yes, Your Honor.

MS. ZANGER:  Monthly reports.  You stated that you had entered this information, but the telephony system was not accurately submitting the information.  James Hull stated that he would look into the telephony system and he would make the corrections to your VFMRs, but that you needed to submit the documentation to verify the need for the change.  

by MR. HULL:  
Q So, you were informed at the September 2nd meeting, and again in the summary that was sent to you, that you needed to provide documentation in order to make changes to the monthly reporting system; is that correct?  

A I don't know (inaudible) given to it -- given it there at the meeting.  I don't recall it at the meeting.  It may have been given to me in a summary, but it was given to me in a summary that was sent to me -- my information is still being sent to me in -- in text that I -- I can’t read, which isn’t fair, but I mean, you know, what -- and what is said there, I mean I -- I couldn’t tell you.  So honestly, I -- I don't recall.  

Q Okay.  And in discussions that you and I had, did I ever speak to you the need to provide documentation or make changes to monthly reports?

A No.  I called you on the phone.  You just told me you’d take care of it.

Q Okay.  

A I mean that -- that’s my recollection.  I mean that’s -- I’m not -- I’m -- I’m not saying you’re lying, I’m not saying -- honestly, under my recollection, that -- that’s -- 

Q Thank you.

MR. HULL:  I have no further questions at this time, but do reserve the right to recall Mr. Tomczak, if necessary.

ALJ MEADE:  All right.  And Mr. Tomczak, any other testimony you want to give in response to Mr. Hull’s questions to you?

THE WITNESS:  No.  But I would -- I would like to -- I would like to ask Mr. Hull a few questions.

ALJ MEADE:  Okay.  Why don’t we take a short break, and then we’ll come back and do that in about five minutes, okay?
THE WITNESS:  All right.   

ALJ MEADE:  We’ll go off the record.

(WHEREUPON, a brief recess was taken at this time)

ALJ MEADE:  And we’re back on the record in the matter of Michigan Commission for the Blind versus Kevin Tomczak, and Mr. Tomczak, you said you wanted to ask Mr. Hull some questions now?

MR. TOMCZAK:  I do; I -- I just have a couple -- I only have a couple questions for him.

ALJ MEADE:  All right.  And okay if he stays right where he is?

MR. TOMCZAK:  Oh, that’s fine.

ALJ MEADE:  All right.

MR. HULL:  Your Honor -- 

ALJ MEADE:  Mr. Hull?

MR. HULL:  -- for the record, the Commission is not prepared for its representative to testify today.  Would it possible if Ms. Zanger handle any cross-examination that may be necessary based on my examination?

ALJ MEADE:  Absolutely, yeah.  

MR. HULL:  Thank you very much.

ALJ MEADE:  I think we had that issue come up one other time too.

MR. HULL:  Yes.

MR. TOMCZAK:  (Inaudible) she can ask you questions -- 

MR. HULL:  Right.

MR. TOMCZAK:  Okay.  Well, no -- no, I just have a couple questions.  (Inaudible) 

ALJ MEADE:  Hold on a second.  Let me swear him in.

MR. TOMCZAK:  Okay.

ALJ MEADE:  Mr. Hull, if you could state and spell your full name for me, please.

MR. HULL:  James Hull; J-a-m-e-s H-u-l-l.

ALJ MEADE:  And Mr. Hull, please raise your right hand.  Do you swear that the testimony you're about to give will be the truth, the whole truth, and nothing but the truth?

MR. HULL:  I do.

ALJ MEADE:  Thank you.  Go ahead, Mr. Tomczak.

james hull
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

cross-examination
by MR. TOMCZAK:  

Q Mr. Hull, I just have a couple questions for you.  One, is this -- is this my first license revocation that you’re aware of?

A This would be the first full evidentiary hearing that you’ve participated in, in a license revocation.  You’ve had one, two, three, four, five compliance reviews leading up to this particular step, as well as one, two, three, four corrective action plans working toward getting you back in compliance, all starting in January of 2009.

Q So that all -- all them was -- was this year though, right?

A All of that is based on this particular license revocation action.

Q So, before -- before this year, I’ve -- I’ve -- I’ve -- I’ve run my sites (inaudible)?

A To the best of my recollection, prior to January of this year, you had not operated your facility out of compliance to the point where license revocation action was taken.

Q Okay.  Was the Troy -- USPS Troy -- you know what I’m talking about, the plant; was the plant closed on the drop of a dime?  You know -- you know, basically, we were given a June date, and then they didn’t close that day, and then they said they were going to be open for a couple more months, and then they did close bam, like, you know, like real quick; it was -- it was sudden?

A Unfortunately, Kevin, I don't recall -- 

Q You don’t recall?

A I was not expecting to testify today -- 

Q Yeah.

A -- I didn't check any of my notes.

Q Okay.  Let’s see here; what else -- part of -- part of the reason that I went into license or went under probationary was due to the fact of like stuff like the cold food machine over in Farmington Hills, they were calling and complaining on me for that, and before -- before you had to go over and deal with that; I mean had you ever had to deal with that before with Mr. Younce?

A I don't recall ever being to that site and have customer complaints from Mr. Younce, no.

Q And did I -- did I -- did I tell you that that was the same -- I carried the same the merchandise in there as Mr. Younce carried in there, because he told me what to carry in there; isn’t that what I told you?

A That’s what you stated to me, yes.

Q And -- I’m trying to think -- okay; so right now basically as your feelings are is that there is no more hope for me; that we need to just take my license away right now.  That I haven’t -- I haven’t made any -- any progress towards when -- when we started back in January?

A Would you please restate the question?

Q As of right now -- 

ALJ MEADE:  I think you just need to break that down.

MR. TOMCZAK:  Yeah, okay.

by MR. TOMCZAK:  

Q As of right now, do you feel that -- there -- that no more training, no more help could be done with me; that -- that my license should just be taken immediately?

A At this moment, after reviewing your progress on four separate corrective action plans, and conceding stipulations to allow you to transition from working with me when I changed positions within the Agency, to working with Mr. Pelle, in order to improve your business and get to a point where you are appropriately servicing not only your customers, the Commission, but also providing a substantial income for yourself, I believe that we have exhausted every effort in doing so over the past 11 months and that license revocation is justified, yes.

Q Okay.  As far as me taking on the -- the -- you know, the little mini-route that I got now, not -- not counting Troy; as far as me taking on that route, what led up to me taking on that route?

A There were several factors that determined that break-up of the USPS Pontiac vending route in February of 2007.  At that time, the operator who was handling that vending route was having their license revoked and was being removed from the program.  Several of those sites were projected to be closed with the opening of the Pontiac Metroplex facility later on that spring, and the Commission did not feel that it was appropriate to bid out that facility without knowing exactly what the income was going to be.  After discussions with the elected operators committee, it was determined that because both the USPS Sterling Heights vending route, and the USPS Troy vending routes, which you were currently operating, were both going to be significantly affected by closures with the opening of the Pontiac Metroplex facility, that the USPS Pontiac vending route would be broken up and distributed evenly between USPS Sterling Heights and USPS Troy vending routes.

Q Okay.  Now, the reason I took that over was because you stated there was -- there was an individual that was having their license revoked.  Did they have their license revoked?

A The procedural steps of that particular individual are much more complicated than a yes or no answer, but it’s my understanding based on the procedure, yes, their license was revoked at that time when those sites were given to you.

Q Okay.  Is that person now back in our program?

A Yes.

Q Okay.  When that per -- when that person’s license -- or when those machines were given to me, is it or is it not correct that when we entered the facilities coin (inaudible) were not in the machines; is that correct?  

A (Inaudible) the coin (inaudible) were in the machines; they were just not installed properly in the machines.

Q Yeah; they were (inaudible) yep.  All money had been taken -- all -- all money had been taken out -- out of the facility.

A That’s my recollection.  

Q All money had been taken out of the bill changers?
A That again is my recollection.

Q There -- there -- do you recall the -- the coffee machine that was booby-trapped so when I turned it on sparks shot all over and almost started on fire over at the Southfield?
A No, unfortunately that incident escapes my memory.

Q Oh, you -- you don’t remember that one.  Okay.  And all the pop machines were basically left empty and every -- every -- pretty much everything I got was pretty much an empty route; would -- would or would you not say that?

A That’s my recollection, yes.

Q Okay.  And so right now how -- I mean -- are my sites empty right now?

A Based on the information that I have on the site visits provided by my field staff, I would say yes.

Q You -- you would say -- my -- mine are empty?

A I have not been to the sites to personally verify.

Q Well, if -- if -- well, let’s -- let’s go back to what -- what -- what was (inaudible) two days ago was that only (inaudible) one site that he said had the slots empty, and so basically what you’re saying is there’s one site that’s empty; is -- is what your recollection would have to be, because he -- he -- on -- on Tuesday when he went there, there was one site is -- is -- is what’s on the field report.  I -- I invited him to come into the IRS building, but he didn’t want -- he -- he declined.

A I don’t know what you’re asking me.

Q I -- I’m asking you that if -- if -- you said on -- on what your -- what your -- your field agents are telling you that -- that they’re empty, but in your field agent’s report as of two days ago he’s only coming across one site that he’s saying is empty?

A I have the privilege of reviewing of the BEP database as necessary to review all site records that are -- or site visit records that are entered by field staff.  As we’ve been going through the compliance review process with you and as Joe Pelle began working with you in June of 2009, I have been keeping close eyes on the site visits.  I am basing my conclusion that at the moment your vending machines are empty on pass practices in working with you one-on-one and what I’ve witnessed in the documentation provided to me by Mr. Pelle over the past five months.

Q Okay.  So you’re -- you just stated that -- that you’re going this on past; you’re not going this on -- on his -- on his last field -- and what I asked you was at present do you think that -- or at present are -- you -- you feel that I’m not doing this and you said my machines are empty, but you -- so you don’t know if they’re empty presently?

A Excuse me; what you asked me was my opinion.  I told you what my opinion was.  I’d explained how I derived my opinion.  I will admit that it is my opinion, because I’m not in a position at this moment to drive out to your sites to verify what is there.  However, I do rely on my field staff.  I do trust what they say and I do believe based on the information that he has -- 

Q But -- 

A -- in the BEP database and related to me that no, your vending machines do not have an appropriate inventory in them.

Q Okay.  (Inaudible) has -- when -- on any of my reports does it say that my (inaudible) are laying under -- underneath the machines?

A No.  

Q Okay.  Does it say that -- I mean all this product is all gone; I mean -- I mean my -- my product is not gone out of all my machines, is it, that you’re aware of?

MS. ZANGER:  I object, Your Honor.  He’s asked this question.  Mr. Hull has answered this question.

ALJ MEADE:  Sustained.  Let’s move on to something new, Mr. Tomczak.

MR. TOMCZAK:  Okay.

by MR. TOMCZAK:  

Q You removed a license from a person and when you went in to remove the license their machines were found like we just discussed, with (inaudible) everything else (inaudible) all over -- all over the ground, there was no (inaudible) not in there.  Now is it or is it not true that this person is now operating a vending route -- well, not (inaudible) vending route yet over in Pontiac, but that they are now back in -- in the program?  Is that or isn’t that true?

MS. ZANGER:  I object, Your Honor.  I don't understand the relevance of this question.

MR. TOMCZAK:  Well, the relevance is -- is -- the -- the relevance, Your Honor, is if -- if I mean that I -- I have to have my stuff taken away from me, because mine are so bad, but apparently they’re not that bad because this -- this pers -- this individual that done this and Mr. Hull stated that he went in there with me and that this is the way these machines were and this person is back in the program at this time, so -- and he’s stating that he thinks my license should be taken away.  Well, apparently this person’s license was reinstated.

ALJ MEADE:  All right.  And -- 

MS. ZANGER:  (Inaudible) you don’t know the circumstances of that -- 

ALJ MEADE:  Yeah.  And -- and you can’t compare yourself to someone else, Mr. Tomczak.  It -- it is really irrelevant what may have happened in someone else’s case, so the objection is sustained.

MR. TOMCZAK:  Okay.

ALJ MEADE:  So don’t ask any questions about someone else.

MR. TOMCZAK:  All right.

by MR. TOMCZAK:  

Q Mr. Hull, in Farmington Hills -- Farmington Hills and Indoplex; you took them facilities away from me, right?

A Those sites were removed from your facility based on poor service, yes.

Q Okay.  Based on poor service.  That -- that -- that was the complaint of the building manager, correct?

A That's correct.

Q Is it or is it not correct that the building manager had called you on -- on a certain day and said to you that I had just been to the site and the site was completely empty -- or was not empty; was only two or three deep and every selection and is it or is it not true that you visited that site the next day and found the -- found that not to be true?
A I recall at some point in the end of May or early June receiving a call from a person at one of your sites, and I cannot recall which site, stating that you had been to the site and had not serviced it appropriately, and I recall going down to the site and determining that you had, in fact, placed more inventory than was stated to me over the phone in the machine.  I don't recall the level of that inventory; I don't recall if I found that to be an appropriate amount of inventory.  I do recall speaking to you about perception of your clients and customers and that by going to your sites, failing to fill the machine completely and then returning sometime later, gave them the impression that you were not servicing your sites appropriately, and also gave the impression -- gave them the impression not to vend product from your sites because there would be nothing there.

ALJ MEADE:  And just so the record is clear, what year are we talking about?  You said May?

THE WITNESS:  That would of this past year, Your Honor.

ALJ MEADE:  2009?

THE WITNESS:  Yes.

ALJ MEADE:  All right, thank you.

by MR. TOMCZAK:  

Q And we did speak about -- because the -- the building manager did not like to speak with me, only preferred to speak to you; is that -- is that or is that not correct?

A Which building manager?

Q Oh, I'm sorry, of -- of Farmington Hills post office.

A I don't recall that.

Q You don’t recall that -- 

A I don't recall that.

Q Okay.  Okay.  I’m -- I’m gonna try to refresh your memory.  That she didn’t -- she didn’t like the -- I mean she didn’t like my -- my appearance is -- is what she had said, so she would -- she preferred to call the Commission and talk to the Commission due to me -- due to my long hair, because -- is that -- do you recall that?

A What I recall is several customers at several sites had expressed concern about your appearance and the handling of food products.  I explained to them that long hair in and of itself is not unallowable so long as you had it restrained, and I believe that I also discussed the issue with you.  

Q I didn't -- 

A I don't recall ever being told that they did not want to communicate with you.

Q Okay.  And when you -- when you made me aware of that, what did I -- what was my course of action when -- when you made me aware of it because -- due to my hair?

A It’s my recollection that when I expressed the concerns of your customers about your hair to you, you stated that you were growing out your hair for a charity and I explained to you that it would be good for you to explain that to your customers so that they understood your appearance that it wouldn’t hurt your business.

Q But -- but before we actually discussed that, did I or did I not go down and get it -- did I -- did I or did I not go down and just get it cut off?

A I don't recall the timeline.

Q Yeah, because I -- I -- remember -- you don’t recall me just telling you I got it cut off, because I wanted to try to (inaudible) with my customers, because I was trying to work better with them?

A I recall that you got your hair cut.

Q Okay.

A I don't recall if it was because you had accomplished your goal for the charity or if it was -- 

Q (Inaudible) 

A I don't recall.

MR. TOMCZAK:  I have no further questions.  Thank you, Judge.

ALJ MEADE:  All right.  And Ms. Zanger, any questions for Mr. Hull?

MS. ZANGER:  Yes, I do.  Thank you.

Cross-Examination

by MS. ZANGER: 

Q Mr. Hull, if you could just quickly talk about the Commission for the Blind’s policy about inventory; tell me one more time how the initial inventory for a vending facility is calculated?

A The initial inventory is calculated based on one year’s purchasing.  The formula that’s used is the Commission takes a year of purchasing as reported on the monthly vending facility spreadsheets and divides that number by 26, creating a two-week period of time.

Q Now, is this initial inventory intended to full stock any vending facility?

A No.  This initial inventory is seen as a stipend start-up for a vending facility.  It’s the intent that this generates a cash flow that the operator can reinvest in the business.

Q So, it’s intended to be reinvested in the business?

A That's correct.

Q In the instance where there is inadequate records or a new facility, how does -- how is the initial inventory calculated?

A When we have a new facility or inadequate records, we estimate what the sales would be for a particular facility, and then using that information, we are able to sort of more or less estimate what the purchasing would be, and apply the same formula.  After one year’s business, it’s customary for the Commission to go back and evaluate and see exactly how close we were on that inventory and make adjustments as necessary.

Q All right, thank you.  Mr. Tomczak spoke about his profit percentage.  What is the profit percentage or is -- is there an expectation there?

A Profit percentage is based on the total gross facility sales of -- of an individual facility, and the net proceeds of that facility.  We divide the net proceeds by the total facility sales and that gives us what our profit percentage is for a facility.  

Q Okay.

A It’s promulgated in the rules and Mr. Tomczak’s expected profit percentage for his facility is 25 percent.
Q If an operator is not making that expected percentage, is there a process for requesting an exception?

A There is.  If an operator is not meeting their expected profit percentage, they can ask their promotional agent to set up what’s called a profit percentage exception review.  That review is conducted with the operator, the promotional agent, a member of the administrative staff from -- from the BEP, as well as a member of the elected operator’s committee, usually the subcommittee chair for promotions and seniority.

Q Okay.  If Mr. Tomczak was judged to be out of compliance, is there a policy or a procedure that prohibits him from requesting a business computer?

A No, there’s not.

Q Okay.  And when operators request a coin counter or a bill counter, is there a standard for purchasing that kind of equipment for an operator?

A Yes.  Generally, because this equipment is not cheap, the Commission bases its decision as to whether or not to provide this equipment on facility sales.

Q And whose choice is it where an operator lives?  The question I mean to ask is an operator required to work at facilities only close to their home?

A No.  The operator can live anywhere they choose in relation to where they work.

Q Okay.  So, one operator could have a two mile drive to their vending facility, while another operator would have a 40-mile drive; is that correct?

A That is correct.

Q And when Mr. Tomczak assumed responsibility for the Troy Post Office, he -- did he know that that facility would be closed at some point in the future?

A Yes, he did.

Q And what -- you mentioned a few moments ago customer perception in terms of the vending machines and stocking the vending machines.  What is the importance of customer perception?

A If a customer sees a vending machine is clean, well maintained, and full of product, they’ll be confident in using that machine, and that’ll actually help to increase the sales of a particular vending facility.  If a customer, for whatever reason, whether they don’t like the appearance of the machine, whether the lights aren’t on in the machine, whether it’s dusty and dirty, whether it has a poor selection or no selection of product, whether it has mis-vended often, loses faith and/or trust in a vending machine, then they won’t purchase from it and they’ll stop thinking of purchasing from it, and that ends up actually drying up sales at the facility.

Q And I think just one last question.  If a vending facility is making less than the standard promulgated by rule, what assistance is the Commission required to give an operator?

A The only assistance that the Commission is allowed to give an operator is equipment, initial inventory, and, you know, the cash (inaudible).  There is nothing in the promulgated rules that allow the Commission to pay any minimum wage for shortfalls of projected sales for vending routes.

Q Okay, thank you.

MS. ZANGER:  I have nothing further at this time.

MR. TOMCZAK:  I’d like to redirect.

ALJ MEADE:  Okay; go ahead.

MR. TOMCZAK:  Okay.

Recross-examination 

By MR. TOMCZAK:  

Q Mr. Hull, you just stated that the only -- the only obligation of the Commission -- could you please repeat your -- your answer on that?
A I believe I stated that it’s the obligation of the Commission to provide equipment and an initial inventory for a facility.

Q And you said the cash flow for the (inaudible)?

A That’s part of the inventory, yes.

Q Okay.  When I was given these sites that we’re discussing, was I given -- was I given any cash for the coin box?

A I don't recall.

Q You don’t recall?

A It was two and a half years go; I don't recall.

Q Well, I can tell you I wasn’t.  

MS. ZANGER:  Excuse me, Your Honor.

ALJ MEADE:  Testify separate, please.
MR. TOMCZAK:  Well, you know what then?  I’d like to ask for an adjournment, because I would like to -- I would like the Commission to -- to submit my -- my inventory for signing in to that -- that route over there, because it -- the -- because Mr. Hull just stated that -- that the Commission is obligated to give the inventory and the coins and that -- I was not given no coins and Mr. Hull -- I mean and --

ALJ MEADE:  Well, one thing at a time, Mr. Tomczak.
MR. TOMCZAK:  Okay.

ALJ MEADE:  First you’re requesting and adjournment and then you’re going right into your next questions -- 

MR. TOMCZAK:  Okay.  Yeah, yeah.  I -- I have -- I -- I mean -- it shouldn’t take very long for them to -- to get it.  It’s just -- 

ALJ MEADE:  And your request for an adjournment is denied.  You can testify as to what happened and what you were given when you started your -- 

ALJ MEADE:  All right.

by MR. TOMCZAK:  

Q Mr. Hull, do you -- did -- under what the Commission rules are, do you feel that when I took over those 11 sites, I was given the -- the proper inventory?

A It’s my recollection that the inventory that was assigned to you, that you received approximately $500.00 worth of inventory on the day of the inventory of those sites -- 

Q Yeah.

A -- and that you and I purchased an additional $800.00 of inventory approximately, generating $1,300.00 for those sites.  It’s my recollection that that number was derived by taking the total facility sales for the Pontiac vending route -- or the total facility purchases for the Pontiac vending route for the previous 12 months, dividing that by 26, so that we were able to derive a two-week inventory for that entire vending route, and then dividing that number by two and giving you half of the assigned inventory for the Pontiac vending route, as you were receiving half of the assigned sites on the Pontiac vending route.  That is my recollection of how the inventory for those sites was done based on the inventory policy as established in the promulgated rules of the business enterprise program.  So, if you’re asking did you receive enough inventory for those sites, based on our policy it’s my recollection that yes, you did.

Q But based on your policy -- you had just removed an operator from that facility, so by you removing the operator from that facility, there had to have been -- I mean any incorrect sale -- I mean -- 

MS. ZANGER:  Is there a question here?

MR. TOMCZAK:  Yes there is.  I’m about to ask him -- 

by MR. TOMCZAK:  

Q Well, was that person -- was that person removed -- was part of the reason he was removed for -- was for his inaccurate monthly reports?

A No, it’s not my recollection that that individual was removed for inaccurate monthly reports.

Q Okay.  Okay; I need to rephrase that.  Okay.  That person was on a probation where they had -- they could not do one thing wrong for the Commission or they were -- the site removed from them.  To get them to that point to be on that probation, was that to do with their inaccurate monthly reports?

A As I’ve not reviewed any of that documentation in approximately three years, I don't recall.  But to the best of my recollection, it was service-based, not based on reporting or accuracy of reporting.

Q Okay.  You stated that you guys (inaudible) based on a new -- based on a new facility -- let’s say this was a brand new facility; you walked in there and you seen all these machines -- I mean (inaudible) would you -- would you think that $1,300.00 is going to be a proper inventory?

A Based on the inventory that you were bringing with you from your previous facility, you were actually being assigned $6,300.00 worth of inventory and yes, I would say that that was more than adequate inventory.

Q I -- I was not bringing that over though, was I?  I -- I was still running the other facility too, wasn’t it?

A Yes, that’s correct.  You were running the other facility, so the $1,300.00 was given as (inaudible) to your already 55 -- or $5,000.00 worth of inventory that was assigned to your facility, so as the Commission calculates inventory is not based on sites but on facilities, I would say $6,300.00 for that facility was more than adequate.

Q Well, the $55.00 I was -- that I was -- that I was assigned, that was for a two-week period for Troy; that -- that had absolutely nothing to do with these other sites, right?

A As I’ve stated for the third time now, the combined $6,300.00 of inventory that was assigned to your facility, your facility, not individual sites, was more than adequate for the operation of the entire facility.  

Q You’re jumping around the around.

MR. TOMCZAK:  I have no further questions.

ALJ MEADE:  All right.  And Ms. Zanger, anything else for Mr. Hull?

MS. ZANGER:  Not at this time.

ALJ MEADE:  All right.  And any other witnesses, Mr. Tomczak?

MR. TOMCZAK:  No.

ALJ MEADE:  And -- 

MR. HULL:  Redirect, Your Honor?

MR. TOMCZAK:  I mean, I actually have no way to bring in witnesses.

ALJ MEADE:  And Mr. Hull, any other witnesses?

MR. HULL:  If I could recall Mr. Pelle?

ALJ MEADE:  Okay.  Mr. Pelle, if you could come up to the witness stand?  I don't know why we’re making you come up here.  You’re the only one we’re making -- you can -- actually, why don’t you stay right there?  I think your -- I think your voice is loud enough.

JOSEPH PELLE

Redirect Examination

by MR. HULL:  

Q Mr. Pelle, Kevin had previously stated that you had told him he was not eligible to request a computer based on the Commission’s policy for its operators to do so because he was out of compliance.  Did you ever make that statement?

A I did not make that statement.

Q Okay.  A lot of fuss has been made over several vending machines -- particularly the coffee machine at Waterford, the lighting at -- in a cold food machine.  Are these the only instances where Mr. Tomczak has failed to maintain his equipment?

A No, it’s not.

Q And are other of these incidents documented in site visits that you’ve entered in on the BEP database?

A Yes, it is.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence some additional site visits dating from April 15th, 2009, until the present.

ALJ MEADE:  All right.  

MR. TOMCZAK:  Oh no, that’s all right. I -- 

MS. ZANGER:  I’ll -- I’ll leave it for you anyway -- 

MR. TOMCZAK:  Okay.

MS. ZANGER:  -- you might want someone to read it to you.

MR. TOMCZAK:  Yeah, I’m -- that’s -- there’s an awful lot of stuff here to have somebody read -- well, I can give it to my -- 

ALJ MEADE:  All right.  And I’ll mark these as Exhibit Number Eight and accept them into the record.  

(WHEREUPON, Exhibit Number Eight was admitted at this time)

ALJ MEADE:  Go ahead, Mr. Hull.

MR. HULL:  Okay.

by MR. HULL:  

Q Mr. Pelle, aside from completely shutting a machine down, are there other expectations that an operator is supposed to meet in regards to maintaining a machine?  Is the machine supposed to be cleaned, is it supposed to be dusted, things like that?

A When it comes to servicing the machine, it is not just product in the machine -- of course that is the primary; however, it is also -- excuse me -- it is also cleanliness that -- I tried to work with Mr. Tomczak on setting up standard operating procedures.  The different types of machines different -- need different type of maintenance.  For example, a coffee machine -- it needs to be emptied and the brew basket needs to be cleaned out and the -- the debris in the bottom of the machine also needs to be cleaned, as -- as well as place product in there.  As far as the cold food machine, not only should the machine be cleaned and sanitary and -- and stocked, the trays need to be cleaned and wiped as well.  The -- the machines that have compressors on occasion need to have their filters cleaned out, and so when I speak about the service, generally speaking it’s -- it’s -- it’s placing product in the machine, cleanliness, and fully functional machines.

Q And how would you rate Mr. Tomczak’s compliance to those particular issues that you just discussed?

A In my experience from mid-June until now, Kevin did have a period of time -- a short period of time when the machines were marginally acceptable, but since late August or early September, they have dipped down to poor and unacceptable.

Q Okay.  Well, one of the things you had mentioned was standard operating procedures.  Has Mr. Tomczak worked on any standard operating procedures with you?

A Kevin did give me a form of -- standard operating procedures -- of -- we had a long discussion about what is wiping down the machine and I -- I said to him that this is a good start; however, we need to continue this process.  I gave him additional information of what -- what should be covered in -- as a standard operating procedure.

Q So Mr. Tomczak is aware of what’s required to properly maintain his equipment; is that correct?  

A Yes -- yes, that is correct.

Q And you just had not witnessed him actually partaking of that; is that correct?  

A He has not partaken in the proper maintenance and sanitation of -- generally speaking, of all his equipment.

MR. HULL:  No further questions, Your Honor.

ALJ MEADE:  All right.  And Mr. Tomczak, any questions for Mr. Pelle -- 

MR. TOMCZAK:  No, Your Honor.

ALJ MEADE:  -- based on that?

MR. TOMCZAK:  No.  No.

ALJ MEADE:  Okay.  And any other rebuttal testimony, Mr. Hull?
MR. HULL:  No; thank you, Your Honor.

ALJ MEADE:  All right.  And do you wish to make a closing statement, Mr. Hull?

MR. HULL:  Yes, I would.  As I stated at the beginning of our hearing today, and discussed several times throughout the day, the Commission has worked with Mr. Tomczak since January of 2009 in an effort to improve his service.  It is the Commission’s goal primarily to employ blind individuals in food service opportunities as entrepreneurs and to allow them to be independent business owners and to be successful and independent and live that -- that life, not only for themselves, but also for all blind people in the state of Michigan.  One of our additional responsibilities is to maintain those job opportunities for blind people throughout the state of Michigan.  

When we see an operator who is jeopardizing a job opportunity for a blind person by failing to do what is required and requested of them in order to maintain that job, and puts our sites at risk by failing to provide the appropriate level of service, it’s the responsibility of the Commission to take action.  We initiated the action in January and took every conceivable step that we could think of to work with Mr. Tomczak to bring him back into full compliance with our policies and procedures and help him individually to work and be an independent blind person.  Those efforts, it is our opinion, have failed, and therefore we’re asking to revoke his license prior to any additional damage to our vending route, so that we might still maintain and secure this job for a different blind person who might on their own seek that independence that is the primary function of our program.

Mr. Tomczak has had ample opportunities to come back into compliance.  He has taken occasional steps, and occasional steps backwards, but has not demonstrated to the Commission any overall willingness to do whatever is necessary to be a successful businessperson and whatever is necessary to be successful in our program, and therefore we would like to proceed with this license revocation action.

ALJ MEADE:  All right, thank you.  And Mr. Tomczak, anything you’d like to say in closing?

MR. TOMCZAK:  Yes.  I don't feel the Commission has lived up to their stand -- lived up to their part of the bargain on working with me on some -- on some of the issues.

When we first started the -- the probationary period, as I said earlier, it was all about me having -- not having the machines filled, and that was -- you know, I’ll be honest with you, that -- it was a problem.  I was going through a divorce, I was having problems, and I told them that.  You know, but I -- I got back on doing it, I started doing it, and I was getting them filled.  When we met in September, everything that -- everything that was said in our September meeting had nothing to do with that.  Then they brought up the issue about -- about my reports, which has to do with the telephony system, and I -- I -- I dispute the fact that I’m not repairing my machines, because -- which they said themselves, they’ve heard me talk to -- talk to -- I talked to John Mackinty who was our -- our -- our repair person.  
You know, sometimes machines are tricky.  Sometimes you might think you know what you got wrong with them, but then hey, I (inaudible) and find -- and find the things wrong, yeah, but that -- you know, that -- that has happened.  

But I would like the license revocation to be ceased and I would like the Commission to work with me more on dealing with my -- with my stuff -- with -- with the telephony system.  Maybe -- you know, according to them, they think it’s working right.  Well, then I’d like to -- I’d like to work more with them and I -- and I was -- you know, I would like to have a computer, because when I had my computer my sites were ran perfect.  Mr. Hull (inaudible) perfect; nobody’s ever run their sites perfect.  Before January, I was having no problems at all in -- in this program and for -- for him -- for him to say -- look at me and tell me no, he thinks that there’s no hope for me, that they just need to take my license and get me out of here now I think is -- I think is very -- you know -- I don't know; I -- I don’t agree with it.  I -- I think I still can operate my -- my -- my machines; I think I have been operating my machines, I -- you know -- 100 percent, no; I’ve -- I’m -- I don't lie.  I mean it really isn’t 100 percent, but I -- I would like to -- the Court to dismiss this and even -- even dismiss would -- and set it up for a couple more months and come back to a hearing and see, you know, how I’m doing then.  I mean, you know, whatever they can do.  I don’t really know how -- exactly how this works.

ALJ MEADE:  All right, thank you.  As I said, I’ll do a -- a written proposal, and you’ll get a copy of that within 30 days, okay?

MR. TOMCZAK:  Thank you so much.

ALJ MEADE:  Okay.  Thank you both.  Have a good day.

(proceedings concluded at this time)
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