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Lansing, Michigan


Wednesday, January 6, 2010 - 1:50 p.m.
* * * * *

P R O C E E D I N G S 

ALJ MEADE:  And we’ll go on the record in the matter of Ron Fellows, Petitioner, versus Michigan Commission for the Blind, Respondent.  It’s Docket Number 2009-72; it’s January 6, 2010 at approximately 10 minutes after nine.  This hearing is being held at the State Office of Administrative Hearings and Rules at the second floor of the Ottawa Building in Lansing, Michigan.  I am Robert Meade, the Administrative Law Judge assigned to hear this matter.  Mr. Eagle is here on behalf of the Petitioner; Mr. Hull is here on behalf of the Respondent. This is a continuation of the hearing that we briefly began back on August 11th 2009; I think we had one other hearing date since then that was adjourned per one of the party’s request and reset for today’s date and time.  So are we ready to begin, Mr. Eagle?

MR. EAGLE:  Yes.

ALJ MEADE:  And Mr. Hull?

MR. HULL:  Yes.

ALJ MEADE:  Alright.  And I think you had made a brief opening at the first hearing, Mr. Eagle, but if you don’t mind, if you could just summarize that again since it’s been so long I’d appreciate it.

MR. EAGLE:  Okay.  

opening statement

by mr. eagle:
Basically the issue here is the agency’s failure to comply with Public Act 260, Section 393.395 having to do with competition within a location known as a vending facility within the Business Enterprise Program.

ALJ MEADE:  Okay, thank you.  Mr. Hull, any opening that you’d like to make at this time?

MR. HULL:  Yes, Your Honor.

OPENING STATEMENT

BY MR. HULL:

The Commission for the Blind is charged to oversee food service in the state owned and occupied buildings and we take that mandate very seriously and we’re required to work with a lot of state holders in order to do that; one of which is the Department of Management and Budget which oversees all state buildings, and in the particular case of the buildings that Mr. Fellows is operating in Cadillac Place there was a management company in place because the state did not occupy that building upon its construction but took over the lease later.  So working with Jones Lang LaSalle the management company and Department of Management and Budget we have exercised our rights to food service in Cadillac Place for some time now; first in the form of vending machines on the different break rooms and now currently in the form of a coffee shop and additional food service plaza being worked out with the Department of Management and Budget.  However, when the state occupied the building there was a lease in place that grandfathered in certain food service entities that the commission was not in a position to force the removal of.  The State of Michigan could not force these entities to break their lease.  Since that time we’ve continued to work with the Department of Management and Budget and since Mr. Fellows initially submitted his request for hearing we have worked with the Department of Management and Budget to find ways that we might be able to terminate these leases; we’re moving forward on certain plans to remove some of the direct competition that has been discussed previously.  Unfortunately neither the Federal Laws, State Laws, or any program rules give the commission any enforcement policies in regards to direct competition with our facilities so we have to work with not only our building managers, Department of Management and Budget and Jones Lang LaSalle but also with our customers in order to get their participation at our facilities.  There is no penalty for them having direct competition in the form of catering coming into the building, the only penalties that we would have for direct competition coming in the way of the pharmacy that will be mentioned later, would be get them to cease the sale of articles through DMB exercising and enforcing its lease.  The commission has no authority to do that on its own and we have been working with the MBA to do that.
ALJ MEADE:  Alright, thank you.  And Mr. Eagle, your first witness?
MR. EAGLE:  We would call Joseph Pelle.

ALJ MEADE:  Alright, and Mr. Pelle, if you could make your way up to the witness stand here I’ll swear you in.

MR. HULL:  Your Honor, before we do that just if we might settle the witness list?

ALJ MEADE:  Okay.

MR. HULL:  I have one concern about a witness that I don’t believe is relevant.

ALJ MEADE:  Was it Mr. Pelle?

MR. HULL:  No, it is not.

ALJ MEADE:  Okay.  Why don’t we wait until that witness is called then to see if he’s actually called?

MR. HULL:  Very well.

ALJ MEADE:  Mr. Pelle, if you could state and spell your last name for the record, please?

MR. PELLE:  Joseph Pelle, last name is spelled P as in Paul, E-L-L-E.

ALJ MEADE:  And Mr. Pelle, please raise your right hand?  Do you swear that the testimony you’re about to give will be the truth, the whole truth, and nothing but the truth?

MR. PELLE:  I do.

ALJ MEADE:  Thank you.  Go ahead, Mr. Eagle.

JOSEPH PELLE
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. EAGLE:

Q Good morning.

A Morning.

Q What is your position with the Commission for the Blind?

A I’m the promotional agent.

Q And how long have you been a promotional agent?

A Nine years.

Q And have you always been in the same assigned region?

A Primarily.

Q So would you have always been assigned to the Detroit area?

A Yes.

Q You have always been assigned to the Cadillac Place?

A Yes.  When we moved into that building I was in food service where I was assigned to that location.

Q Do you recall when you moved into the Cadillac Place?

A I believe it was sometime in 2003?  I don’t recall the exact time.

Q Are you aware that the state has executed a lease with that building in 2000?

A I don’t know what the conditions of the lease and when and execution of the lease occurred.

Q Okay, how did you learn about the state’s involvement as a lessee in that building?

A In regards to the food service?

Q Well, the state occupying it.

MR. HULL:  Objection, Your Honor.  Joe Pelle works for the Commission for the Blind and Food Service, not for the Department of Management and Budget so he would have no knowledge of the state’s involvement in executing leases.

ALJ MEADE:  Alright, and I guess if you know, Mr. Pelle, you can answer; if you don’t know just say I don’t know.

by THE WITNESS:  

A I don’t know.

Q With regard to -- how did you learn that there was an opportunity for a blind operator in the Cadillac Place?

A Are you asking me when we moved into the facility?

Q Yes, how did you learn about the location as a possible potential location?

A Well when we first moved in -- as the commission office moved into the facility we exercised our rights to begin food service programs.

Q Is it customary for the commission to seek locations in a building only if the Commission for the Blind is in there?

A No.

Q Okay so were you the only person involved in helping to prepare for a blind person to operate in that building?

A No.

Q Who else was involved; do you know?  Do you recall?

A Well at the time Fred Wertzel (ph) was our BEP Manager and he assisted -- we worked together on that project.

Q And do you know what the process is for establishing a location in a state owned or a state leased location?

A We don’t have a written process to -- we basically contact facility management and have a special in regards to the program.  And then move forward from there.
Q At the time that you were exploring and establishing a location were you familiar that there were private enterprises operating in that building?

A No.

Q Okay.  At what point did you learn that there were private enterprises?

A I’m sorry; what do you mean by private enterprises?

Q Private food service establishments.

A I’m not aware of private food service other than a comment or two that one of the fellows had made to me during the time that he was there.

Q Okay, prior to Ron Fellows being there and at the time that you were establishing a location, were there any other food service operations in that building?

A Yes.

Q Do you know what they were?

A Yes.

Q What -- do you know them by name?

A Yes.

Q What were those names -- what are those names?

A There was the Blend Café, there was the Star Pharmacy, and there was Subway down in the basement.

Q Were you aware of their lease arrangements at that time?

A At which time are you speaking?

Q At the time you were establishing a BET location?

A No.

Q Did you ever explore those lease arrangements?

A No.

Q Are you aware that the Public Act 260 provides that if there’s a private company or individual under contract, which would include a lease, at the termination of that that the commission has the right to have that terminated?

MR. HULL:  Objection leading.

ALJ MEADE:  Alright, I’ll note your objection; it was leading but I’ll allow it just to move things along here.  

BY THE WITNESS:

A Repeat the question again, please?

Q Are you aware that Public Act 260 provides that at the termination of a lease or a contract with a private food service company that the Commission for the Blind has the exclusive right to services the location?

A Yes.

Q And did -- is there any point in which you learned about the leases of those private companies?

A Through the duration of time we were under the impression that these locations were grandfathered in; we didn’t explore specifically the exact lease but that’s the impression that was given to us.

Q And who was that impression given to you by?

A The Department of Management and Budget.

Q Have you seen the leases?

A I have.  I have seen one lease.

Q Do you have copies of those leases?

A Not with me today.

Q But they are in your possession, correct?

A I have a copy of a lease.

Q Have you attempted to get any copies of any of the other leases?

A I have not.

Q Would it be correct to -- a statement of fact that one of the three that you spoke of is no longer in business?  The coffee shop or -- I forget the name you gave.

A Yes.

Q So currently there’s only Subway and the pharmacy/convenience store?

A Yes.

Q Okay now when -- did any other operator bring to your attention anything about the competition?

MR. HULL:  Objection, Your Honor, relevance.  This is pertaining to Mr. Fellows’ agreements, not agreements from other operators.
ALJ MEADE:  Alright, what’s the relevancy, Mr. Eagle?
MR. EAGLE:  The relevancy is the commission’s lack of doing their diligence and duty to enforce the law.

MR. HULL:  Objection, Your Honor; Mr. Eagle has yet to -- I further my objection because he’s yet to demonstrate what enforcement powers the commission has.

ALJ MEADE:  Alright, I’ll allow you to answer if you know, sir.  If there were any other prior complaints about this.

by THE WITNESS:  

A Prior complaints to Ron?  I don’t understand --

Q Yeah, any prior operator in that location bringing to your attention that there was other competition in the building?

A Not that I recall.

Q And now turning to the issue of catering, what is your understanding of the commission’s -- or the interpretation of the law and administrative rules with respect to an operator and catering services?

A Until very recently it was an impression that the Commission for the Blind had the first right to provide food service in state buildings.

Q Has that changed legally?

A I don’t know how it’s changed legally; we had an opinion from the Attorney General.

Q Do you know if that opinion is binding on the commission?

MR. HULL:  Objection.  The gentleman is not here to testify about legality specifics from the Attorney General’s Office.
ALJ MEADE:  I guess the same ruling as before, I mean, if you know, sir, you can answer; if you don’t know just say I don’t know.

by THE WITNESS:  

A Can you state the question again?

Q Do you know if there’s been a legal change in what your understanding is of the -- having to do with catering?

A I don’t know if there’s been a legal change.

Q Now, turning to Mr. Fellows’ operation directly, when Mr. Fellows came in what was your role with respect to Mr. Fellows and getting his business up and going?

A I -- as I said I was his promotional agent so my role was -- when Ron first came to the building he was operating and servicing the vending machines.  Then when The Blend coffee shop went out of business I was able to purchase the equipment and start up a business later as a coffee shop before Ron Fellows was the operator in charge of that business.

Q And with respect to -- at some point did Ron bring to your attention a concern about the direct competition by other businesses in the building?

A Yes.

Q And what was your response?

A Well, we spoke about the direct competition on different occasions and I did some research and we -- it’s a big answer there.  I need -- the answer I’ve got to give you is through a duration of time, but Ron -- as I said, Ron gave a good speak about direct competition; him and I spoke about it, I did some research, I went to facility management, I had talked to the Department of Management and Budget, and we began steps to curtail that action.
Q Okay.  Now you spoke earlier about one of the leases; do you recall which one of the leases that was specifically that you have?

A Yes.

Q Which company was that?

A It was from the Star Pharmacy.

Q And after Mr. Fellows brought to your attention competition, did you seek to get a copy of the lease from Subway?

A No.

Q Why or why not?

A Again the interpretation was that they’re grandfathered in and Mr. Fellows did not indicate -- his primary issue was with the catering and the Star Pharmacy next door.

Q Okay, if you didn’t have a copy of the lease how were you knowledgeable that they were grandfathered in?

A As I said, we were told that they were grandfathered in.

Q By whom?

MR. HULL:  Objection asked and answered.

ALJ MEADE:  I forget the answer, so if you could answer again?

by the witness:

A Department of Management and Budget.

Q Do you recall what division or part of management and budget that was or any individual?

A Well, that changed from the time we moved in until the current time because of people changing positions there but I believe it was the (inaudible) division.

Q But to your knowledge you never sought to get a copy of that Subway least to verify what they told you?

A No.

Q Okay.  Have you done anything further to eliminate the direct competition within that building?

A Yes.

Q And what might that be?

A I -- first I met with Detroit Health Department on a couple different occasions in regards to Star Pharmacy in regards to them having a proper license.  Therefore they referred me to Department of Agriculture.  The Department of Agriculture said they had the proper license for food service operation in that (inaudible).  I’ve had numerous conversations with Jones Lang LaSalle and DMB in regards to Ron’s issues there and we had some success there.  Part of it was solicitation, catering companies in the building; Jones Lang LaSalle had stated that they had removed that source; there was a food cart in the building.  Jones Lang LaSalle then had that person moved immediately.  There was the bank across the road there from -- Café DeVille (ph) that was providing free coffee for their customers and that was stopped.  Actually Ron had a conversation with them and they talked it over and immediately stopped the coffee service.  I continued to work with DMB on this issue with the Star Pharmacy.  At current we are in the process of exercising our rights according to the lease but no coffee and fresh pastries and no food prep has not yet been 100 percent resolved.  We are also in the process of trying to exercise our right to -- of taking over at the end of this lease exercising our rights to provide food service in Star Pharmacy and that issue has not been resolved yet.  Also last year I wrote a position paper based on information and direction from the BEP staff and from other resources; handed it over to our BEP staff, had someone put directly with James Hull for the document itself, turned it over to the staff, they were all in agreement of the language and then he started to present it to EOC and move forward with that.
Q With respect to Subway have you done anything specifically to change that situation?

A I have not.

Q And shifting a little bit here with respect to the type of service, speaking of the catering in the building, I think you said it’s the commission’s position that the operator has the first right of refusal?  Is that correct?  Is that what I understood?

A That was our position, yes.

Q And as far as you know has the commission themselves as an agency in that building used Ron as a caterer?

A Yes.

Q Consistently?

A I -- as far as I know, yes.

Q Okay.  Since Ron has left has anything else been done to change the situation?

A Well, the process has been continuing; working with DMB they have sent -- you know, I wrote a letter in December of last year -- not ’09 but ’08 in regards to this issue and DMB has sent it to their AG for guidance and so we’re working through that process to -- as I said for -- any issues of Star Pharmacy.  We are trying to exercise our rights to have them at least get rid of the coffee and pastries and prepared foods and exercise our rights when that lease has ended.  That process is still continuing.

Q Just one other quick area -- question.  When the commission was celebrating their 30th anniversary the Detroit office was charged with putting on a celebration; were you involved in that planning?

A I was partially involved with that planning, yes.
Q What was your role in that planning?

A My role was to work with and support Ron when they invited him to the meetings and what food service they were going to provide.

Q And do you know what the outcome of that planning was as far as Ron and what business he would get?

A I don’t recall any particulars; I do recall that Ron had provided some food service as part of that program.

MR. EAGLE:  I have nothing further at this time.

ALJ MEADE:  Alright, and Mr. Hull, questions for Mr. Pelle?

MR. HULL:  Yeah.

Cross-Examination

by mr. hull:

Q Joe, you had stated several times about working with the Department of Management and Budget and trying to exercise your rights under the lease.  As far as you know what authority does the commission have to force the Department of Management and Budget to cease any activities in state buildings?

MR. EAGLE:  Objection.  The Department of Management and Budget is not part of Public Act 260 and therefore we’re talking about he enforcement powers of the commission, not the Department of Management and Budget.
ALJ MEADE:  Right, I’ll note your objection; you can answer, sir, if you know.

by THE WITNESS:  

A Repeat the question again, please?

Q I’ll rephrase.  The Public Act 360 grant the commission authority to force other agencies to utilize its services?

MR. EAGLE:  Objection, Mr. Pelle is not qualified as a legal expert in that.

by mr. hull:

Q To the best of your knowledge does Public Act 260 grant the commission enforcement powers to require other agencies to comply with the law?

A I don’t believe there are any enforcement powers from Public Act 260.

Q So working with other state agencies is the method that the commission employs in order to resolve its concerns in regards to Public Act 260?

A Could you repeat that question, please?

Q Working with other state agencies is the method that the commission employs to resolve issues regarding Public Act 260?

A Yes, we primarily try to work with other agencies to resolve these matters based on Public Act 260.

Q Okay.  You had stated earlier that you’d sent a letter in December of 2008 to the Department of Management and Budget requesting their assistance in resolving this dispute?

A Yes.

MR. HULL:  Your Honor, at this time I’d like to enter that letter into evidence.

ALJ MEADE:  Alright.  Is there supposed to be an attachment to this?  That being the Attorney General’s --
UNIDENTIFIED SPEAKER:  No, the actual -- the actual memorandum is --

(Inaudible, sidebar conversation)

UNIDENTIFIED SPEAKER:  Okay, sorry; that was my fault.

ALJ MEADE:  We’ll just set that aside for now.  And this letter is from Ms. Zanger, so --.

MR. HULL:  Yep.  
by mr. hull:

Q And was that letter -- that letter was sent to Mr. Voss (ph) and drafted by Mr. Pelle; is that correct, Joe?  You drafted that letter?
A I drafted that letter December 19th or --

ALJ MEADE:  December 19th, yes, 2008.

by mr. hull:

Q And in that letter you asked the Department of Management and Budget for assistance in the ceasing of direct competition with Café DeVille; is that correct?

A I believe so.  I got the letter -- could someone read the letter for reference for me?

UNIDENTIFIED SPEAKER:  “Dear Mr. Voss, the Commission for the Blind Business Enterprise Program provides a license food service operation at Cadillac Place.  Our current operations consist of vending machines located in various break rooms in Cadillac Place as well as a coffee shop named Café DeVille.  Café DeVille is located on the lobby level near the Second Street entrance.  Café DeVille offers a product line extending beyond the traditional coffee, tea, and pastries; the café sells freshly prepared hot and cold sandwiches, salads, smoothies, and a variety of bottled and fountain pop as well as juices, chips, and other salty snacks.  The majority of these items are prepared at the location; the operator is licensed not only by the Michigan Commission for the Blind but also by the Detroit Health Department.  Commission of Business and Enterprise Program is to provide jobs for blind people in the food service industry on federally owned and occupied property as well as state owned and occupied properties.  Via Public Act 260 the Commission for the Blind is solely authorized to provide food service to Cadillac Place.  As you know the convenience C Store located adjacent to Café DeVille is not managed by licensed BEP operator.  It is our understanding that the C Store operator store sells a variety of packaged candy, chips, bottled soft drinks and juice, lottery tickets and other sundry items.  The C Store also sells coffee, fresh pastries and prepared items such as chicken, pizza, and sandwiches.  The commission is particularly concerned about the preparation of (inaudible, speaking too fast) lacking proper sanitation facilities.  While the C Store is apparently licensed by the Department of Agriculture the commission believes that the extended prepared food product line is not permitted under their current Department of Agriculture License; enclosed for your reference is the Michigan Food Law 2000 and you may also wish to reference 2005 Food -- it can be found at FDA-dot-gov.  The commission is aware that the convenience store holds a lease initially executed when the property was owned by General Motors prior to the State of Michigan’s occupation of the building.  Since then the store has extended their product line and introduced equipment not (inaudible) to sell fresh pastries, coffee, and prepared foods noted above.  It appears this extended product line and equipment violates the lease terms and conditions.  The commission has also learned of a private vendor selling pastry product line on a local cart in Cadillac Place; this person advertises the products at the various (inaudible) and as known this vendor travels on the main floor of the building selling these food products.  The commission believes this activity violates not only Public Act 260 but DMB Rule 294 regarding conduct on state property.  (Inaudible) must also possess a health license as well as a state tax license.  The commission’s promotional agent responsible for this facility has been in conversation with the Department of Management and Budget Facilities Management and the Jones Lang LaSalle company for many months regarding food service from other vendors in Cadillac Place.  At their recommendation the commission submits this letter identifying our serious concerns in this matter.  The commission asks that the traveling food vender be immediately and permanently banned from food sales in Cadillac Place.  The commission also asks that the posting of the food service solicitation be prohibited within the building and the Commission for the Blind asks that the (inaudible, speaking too fast) discontinue their extended product line of fresh pastries, coffee, and other prepared hot and cold foods. Thank you for your consideration in this matter; we look forward to reaching mutually satisfactory resolution early in the New Year.  Constance Zanger.”
by mr. hull:

Q So, Mr. Pelle, to the best of your knowledge you stated earlier that the food cart is no longer allowed in the building; is that correct?
A That is correct.

Q And additionally solicitations throughout the building for outside catering companies are no longer allowed to be posted in the building; is that correct?

A Correct.

Q And you’re still working with the Department of Management and Budget to ensure that fresh pastries, coffees, and like items that are prohibited by the lease for Star Pharmacies are not sold at that location; is that correct?

A That is correct.

Q And after receiving this letter, what response did the Department of Management and Budget give you in regards to enforcement of the lease at Star Pharmacy?

A We -- sent it to the Attorney General for advice and it came back and said that at minimum they could get rid of, according to what the lease said coffee and pastries.  It’s -- looking at the lease it looks like it’s listed as a grocery store/convenience store according to how GM wrote the lease, and I don’t recall the issue of the hot food and pizza but we are still exercising the rights to eliminate all that above; coffee, pastries, the pizza, and -- the other hot foods.  I think there’s also a super chili there; I’m not a hundred percent sure if that’s still there.  And we also are trying to exercise our right to take the option of taking the store over when that lease is ended.  
Q So the commission is attempting to eliminate the entire entity in Cadillac Place under the terms the lease currently may exercise, correct?
A Correct.

Q And this would result in the removal of this direct competition in the facility?

A Yes.

MR. HULL:  No other questions at this time, Your Honor.
ALJ MEADE:  Alright, and Mr. Eagle, any objection to the admission of Exhibit One that was proposed?

MR. EAGLE:  No.

ALJ MEADE:  Alright, I’ll accept Exhibit One and any Redirect for Mr. Pelle?

(WHEREUPON, Respondent’s Exhibit Number One was admitted at this time)

Redirect Examination

by mr. eagle:

Q With respect to this document you drafted, there is no mention to the operation of Subway; is that correct?

A That is correct.

Q And why is that?

A I drafted the lease in accordance to primarily of Mr. Fellows’ issues.

Q Was Subway not an issue with Mr. Fellows?

A Not that I recall.

Q With regard to direct competition do you set aside Subway as not being direct competition?  Food competition?

A I’m not sure if it’s direct competition or if it’s food service competition.

Q Is there any reasonable -- is there any reason for not including them in this -- I mean, you were seeking to get food removed from the convenience store, correct?

A Correct.

Q So again, what sets aside Subway from having the same type of sandwiches and stuff as the convenience stores and going after one and not the other?

A Again, it was not a primary contention of Mr. Fellows, number one; number two, Subway does not have the same product line as Mr. Fellows.

Q Okay, going back to Public Act 260 and your understanding of the rights of blind persons to have the food operations, would Subway’s operation not be in conflict with Public Act 260?

A I believe it would be a conflict of Public Act 260 and not direct competition.

Q And how is that?

A Differentiation is that Star Pharmacy has the same or similar product line as Mr. Fellows; Subway, which has been there longer than Star Pharmacy perhaps, has a different product line.

Q So Mr. Fellows or any other operator for that matter to your knowledge don’t sell sandwiches?

A They sell sandwiches, however Subway has a subrogation of their product line other than the sandwiches sold in a coffee shop or a convenience store.
Q To your knowledge does Subway sell soup?

A I don’t know if that one does -- if that particular Subway sells soup.  Other Subways do sell soup.

Q Do you know if they sell salads?

A I don’t know if they sell salads.

Q Are those items that either Ron or other operators would sell at the Cadillac Place?

A Yes.

Q And I think you’ve answered this but for my own clarification, you have not seen a lease of the Subway operation?

A I have not seen that, no.

MR. EAGLE:  I have no further questions.

ALJ MEADE:  Alright.  And Mr. Hull, anything else for Mr. Pelle?

Recross-examination 

by mr. hull:

Q Joe, you haven’t seen a lease for Subway so you’ve been working under the advice given to you -- or the information given to you from DMB that they were grandfathered in to the facility?

A Yes.

Q Is that correct?  And to the best of your knowledge does Public Act 260 grant the commission rights to break leases?

A Not to my knowledge.

Q So if Subway had been grandfathered in there would be nothing that the commission could do to cease their operations in Cadillac Place to the best of your knowledge?

A That is my interpretation.

Q Okay.  

MR. HULL:  That’s all at this time, Your Honor.

ALJ MEADE:  Alright.

MR. EAGLE:  I have one other question.

ALJ MEADE:  Okay.

Redirect Examination

by mr. eagle:

Q If the commission -- is it your understanding that when a lease runs out the commission has the right to take over that operation or that operation should cease?  Under Public Act 260?

A I don’t -- I’m not sure how -- I don’t know how -- the lease here at the Cadillac Place are written -- are written in such a manner they are -- they don’t have an ending date.  Therefore we don’t have the opportunity to exercise our power there.

Q Excuse me; how do you know Subway doesn’t have an ending date when you’ve never seen the lease?

A Again, I said it was our understanding that they are grandfathered in.

Q And you did testify that it’s your hope that at the end of the lease for the convenience stores that the commission will take that over so it is your understanding, correct, that the ending date of the lease is the trigger for the commission to take over direct competition that was there before the commission came into the building, correct?

A We do our best to exercise our rights that Star Pharmacies -- at the end of the lease to exercise our right; they have an ending clause in their lease, however, the way the contract is written this may or may not take place.  We are doing our best to exercise our rights.
Q Okay, the commission has representation from the Attorney General’s Office, correct?

A Yes.

Q And they have recently sought an opinion having to do with the catering, correct?

A Yes.

Q Has the commission ever submitted a request to the Attorney General’s Office for an opinion on the leases having to do with either Subway or the convenience store?

A Not that I’m aware of.

Q And do you know why or why not?

A Again, not that I’m aware of.

Q Well -- you’re contention is that you’ve tried everything within your power to enforce Public Act 260, correct?

A Yes.

Q And if I’m understanding your testimony correctly in this letter that you submitted, you’re leaving that up to DMB to do, correct?

A I’m sorry; leaving what up to DMB?

Q For the DMB to do the work that the commission should be doing as far as getting the opinion as to the leases.

MR. HULL:  Objection.  Your Honor, first this is argumentative; secondly it’s not Joe’s job to communicate with the Attorney General’s Office or to ask the advice of the Attorney General’s Office or to ask for the Department of Management and Budget to enforce any of those things as well as to work with operators in making their business successful.

ALJ MEADE:  Sustained.  And I think you made your point, Mr. Eagle. 

MR. EAGLE:  Just one other follow-up question.

by mr. eagle:

Q To your knowledge the administration of BEP has not sought Attorney General opinion or help in the leases with respect to Cadillac Place; is that correct?  To your knowledge they have not sought any help from an Attorney General?

A The Commission for the Blind has sought information or guidance from the Attorney General in regards to this matter in regards to Ron Fellows.
Q And what has that been, what --

MR. HULL:  Objection privileged.

ALJ MEADE:  Sustained.

MR. EAGLE:  No further questions.

ALJ MEADE:  Alright, Mr. Pelle; thank you very much.  You can have a seat.  And your next witness, Mr. Eagle?

MR. EAGLE:  I’d like to call Gwen McNeil (ph).

ALJ MEADE:  I don’t see Gwen.

MR. EAGLE:  I’d like to call Joann Woodward.

MR. HULL:  Objection, Your Honor, relevance.

ALJ MEADE:  Alright, what’s the relevance of Ms. Woodward’s testimony; just give me a brief offer of proof.

MR. EAGLE:  It has to do with information used or non-used of Mr. Fellows with respect to catering.

MR. HULL:  Your Honor, I believe Mr. Pelle has already testified in regards to that.

ALJ MEADE:  Alright, as long as we can keep it moving along I don’t see any harm in having her testify.  Ma’am, why don’t you come up to the witness stand?  And ma’am, if you could state and spell your full name for the record, please?
MS. WOODWARD:  Yes.  Capital J-O-A-N-N one word; Woodward W-O-O-D-W-A-R-D.

ALJ MEADE:  And, Ms. Woodward, please raise your right hand; do you swear that the testimony you’re about to give will be the truth, the whole truth, and nothing but the truth?

MS. WOODWARD:  Yes.

ALJ MEADE:  Thank you.  Go ahead, Mr. Eagle.

JOANN WOODWARD
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. EAGLE:

Q Good morning.

A Good morning.

Q Could you tell us what your position is with the Commission for the Blind?

A Yes.  I’m a rehabilitation counselor for the Michigan Commission for the Blind.  I have a case load of clients whose goal is competitive employment in the community.
Q And how long have you been employed by the Commission for the Blind?

A Maybe about 14 and a half years.

Q And are you aware of the purpose and mission of the BEP Program?

A Yes, sir.

Q And what is your understanding of that?

A My understanding of the BEP Program under the Randolph Shepard Act is that it is a National -- it’s the National Law and that its purpose is to provide opportunity for entrepreneurship of food and beverage in state, federal, governmental type buildings.  

Q And are you aware of the provisions of Public Act 260 with respect of blind vendors?

A I’m not sure I understand your --

MR. HULL:  Asked and answered, Your Honor.

ALJ MEADE:  I think -- were you trying to be more specific, Mr. Eagle?

MR. EAGLE:  Yeah.

by THE WITNESS:  

A Our clients that we work with are legally blind and the Randolph Shepard Act specifically refers to persons who are legally blind.

Q Okay, are you familiar with a blind operator’s right to have exclusive or first right of refusal to food services within state buildings?

A I believe that’s part of the -- being probated as part of the Randolph Shepard Act.

Q Okay, have you had opportunity or occasion to work with Mr. Fellows?

A Yes.

Q And how has that come about?

A Well, there was the anniversary of the Michigan Commission for the Blind and all of the retail offices have different plans and opportunities to celebrate that anniversary.  There was a very generous friend of the Detroit Regional Office who offered to fully financially sponsor this particular celebration.  And I assisted in that support and the details.  This involved food and beverage for the public that was going through the event that we had for the anniversary which was a number -- were a number of vendors and organizations and associations that we interfaced with and that we worked closely with.  They all had various tables and information.  So then the public would go through and view all of these providers and in so doing there was like punch and cookies, cake, hors doeuvres, that kind of thing.  Also during that anniversary we did give opportunity for the actual vendors or the people who were present -- at the table representing their particular association or whatever to have a larger hot meal provided in the concourse of Cadillac Place.  I approached Ron in regards to this and he talked to me about a number of vendors that he had used for occasions like this so his role would be then to contact these vendors to provide the services that we had identified primarily within the public setting and then also within the smaller setting of the hot meal during the noon hour.  We -- there were staff in our regional office that were wondering if we were limited to the vendors that Ron worked with exclusively or if a different vendor that he had not worked with previously could be used with the understanding that he would be in charge, in total charge in communication and all of the details in the use of this caterer.  In other words the -- this caterer could have been the caterer on his list, it just wasn’t.  But he did that so my understanding as well I know because I discussed this with Connie and Joe Pelle that not only was the services of the catering company paid for but the services that Ron provided in interfacing in regards to the details interfacing with that vendor.  The cost of that was we paid Ron for those services.  Then as well Ron provided some additional beverage and food within the public setting.
Q So several questions based on what you said; first of all the person that you said was willing to do the financial -- the providing of the finances for this event, was that separate from the caterer, that was not the caterer or --

A The person who was providing the philanthropic support for the occasion paid for the cost of the caterer and also paid for the cost of Ron’s services of interfacing with that caterer.

Q And did the provider of the funding, did they have stipulations on who would be used as a caterer?

A Not that I know of.

Q And was -- did you involve Ron in the planning of this from day one?

MR. HULL:  Objection relevance.

ALJ MEADE:  Overruled, you can answer.

by THE WITNESS:  

A I -- knowing the importance of maintaining the -- following the (inaudible) of the Randolph Shepard Act I did to the best of my knowledge as an employee of the Michigan Commission of the Blind -- made the contacts -- the appropriate contacts that I believed were most important in facilitating this occasion. That included communicating not only with Connie Zanger and Joe Pelle and Ron but also with my -- the supervision in our regional office.

Q Now, as a counselor would -- whatever decisions you made, would they have to be approved by somebody higher up?  Than you?

A Ron is not a client of mine, I was just supporting in the assistance of this occasion, just like many of the other staff, over and above the duties of your job occasionally work to help support something.  So I -- Ron was not a client of mine; I was not directly involved in the decision making I just -- I had -- that decision making was informed to me in terms of how this was supposed to proceed and to the best of my ability I believe we proceeded accordingly.

Q Okay that answers my question.  And how did you become involved in this as a counselor?

A Well, I --

Q The planning of this 30th anniversary?

A Well again, I offered my support as over and above the duties of my job as a rehabilitation counselor.  At our staff meeting, you know, we went -- this was a subject that came up and we discussed at the staff meeting, you know, who would be willing to do this, that, or the other thing in terms of the details of the occasion and so I offered to assist in a particular way.
Q With respect to the caterer that you were talking outside of obviously the ones that Ron were working with, was that somebody selected by you or how was that caterer selected?

A Well, I shared with the staff the caterers that Ron had listed and the type of food and services that they provided and there were questions about whether or not there were other caterers available or what, you know, what else was out there.  This particular caterer -- and so they asked me and, you know, there was a discussion among all the staff and I happened to know this particular caterer and I think there was input from a number of different staff and they said, “Well, let’s check into this particular caterer.”  And because I knew him personally I made the initial call to them but then I informed them about the Randolph Shepard Act and therefore the details of how their care and services would take place under the Randolph Shepard Act that their direct communication regarding the details of this would be overseen by Ron.

Q So actually Ron did not make the selection as to the service provider, you or somebody else did?

A Well it was a combination of discussion among, you know, the staff, yes.

Q Okay and you said you have a special relationship with that caterer?

MR. HULL:  Objection relevance.

ALJ MEADE:  What’s the relevance, Mr. Eagle?

MR. EAGLE:  The relevance has to do with the impropriety of a state employee having -- directing business to somebody that they have a special relationship to.

ALJ MEADE:  What does that have to do with your case?

MR. EAGLE:  It has a lot to do with it because Mr. Fellows was cut out of his rightful business based on that impropriety.

MR. HULL:  Your Honor, the witness has testified that she knew the caterer personally, not that she had a special relationship; she also said that when she spoke to this company she informed them that they were not to work through Mr. Fellows; Mr. Fellows had already demonstrated a willingness to work with outside caterers, he was -- the outside catering was informed that --

MR. EAGLE:  Objection to Mr. Hull’s --

MR. HULL:  I mean, I don’t see the relevance.

ALJ MEADE:  Well, I mean, I guess I don’t know what happened after this so maybe we just need to move on and see what happened with this phone caterer before I can make a ruling on whether that’s relevant or not.  Did they work with your client?

MR. EAGLE:  That’s what --

ALJ MEADE:  She hasn’t answered that question so let’s get into that.

by mr. eagle:

Q So did your -- who provided the direction to this caterer?  Who ordered the business for them?

A When I made contact with the catering company I gave them Ron’s name and telephone number and told him that he was in charge of collaborating with them.  When the -- the only part that I played was, and this had to do with the choices of the staff and that of the person who was doing the philanthropic support and that was to discuss the options in terms of the vending or the food that was offered by this caterer and the cost of it.  And we had a certain financial limit and we stayed within that financial limit but with that we -- it wasn’t just me, I discussed it with the rest of the staff and made a decision for what exact items of consumption would be prepared by them.  That is the only interfacing that I had with them; the rest of it was taken over my Ron.

Q Okay.  Do you know -- more specifically, do you know if the order was placed by somebody out of your office of was it placed by Ron?  For the services of this other caterer?
A You know, I do not recall the exact paperwork, I know there was paperwork.  I believe per the information that I provided the caterer in terms of my interface, in terms of the decisions of what they would provide and how much, they then had this written up in a document and then other than that I know nothing else.

Q Okay, well just one other question.  Is there some -- was there something unique about this caterer that the other vendors that Ron uses could not provide?  At a reasonable price?

MR. HULL:  Objection asked and answered.

ALJ MEADE:  Overruled, you can answer, ma’am.

BY THE WITNESS:

A I think -- I don’t recall the details but I think some of the staff were wondering if there was some option for something that was more broader in scope in terms of what -- the types of food that could be available.

Q Well based on that answer to your knowledge were there any follow-up with Ron discussing that?

A Ron -- my understanding is Ron gave me a list and I shared that with the staff in terms of what they provided.

Q And so was the event paid for through your office or was it paid directly by the financial provider?

A I believe it was paid directly by the financial provider.  All of the receipts and everything went to the philanthropic person.

Q And you testified that Ron would get some kind of compensation; do you know what that was?

A I believe that Ron actually determined what that compensation was supposed to be under BEP and we incorporated that into the cost (inaudible).

MR. EAGLE:  I have nothing further at this time.

ALJ MEADE:  Alright, Mr. Hull?

MR. HULL:  Just one question, I guess.

Cross-Examination

by mr. hull:

Q Yes or no, I mean, did Mr. Fellows oversee the catering or not?

A Yes, he did.

Q Okay.

A And he was present at all of our meetings.  I called him and made sure he was there.

Q Okay.

MR. HULL:  That’s all I have, Your Honor.
ALJ MEADE:  Alright, thank you --

MR. EAGLE:  I have follow up.

ALJ MEADE:  Okay, hold on a second.

Redirect Examination

by mr. eagle:

Q You said he was there and oversaw it and it’s your testimony that he was compensated for that?

A I believe -- I don’t know all the details of the breakdown but all I know is that Ron provided what his costs were going to be in this event.  I do not know if there was a breakdown; I believe it did include the amount of time he had to take in being present at these meetings.  I don’t know, I don’t remember the breakdown of the costs.

MR. EAGLE:  I have nothing further.

ALJ MEADE:  Alright, thank you, ma’am.  And anyone need to take a break or are we good to continue?  Alright, Mr. Eagle, your next witness?

MR. EAGLE:  We’d like to call Gwen McNeil.

ALJ MEADE:  And I still don’t see Ms. McNeil, so --.

MR. EAGLE:  I’d like to then make a motion that at the end of this day we continue this so we can enforce the subpoena that you issued and I have documentation that she was served on two occasions right after the continuance and the rescheduling of a hearing was done, and then on Monday I sent her an email reminding her of that and we’d like to have the opportunity to go into Circuit Court and enforce that to make her come here.

ALJ MEADE:  Alright and why don’t we take up your motion at the end of the hearing; we’ll see where we stand at that time.  Any other witnesses that you want to call right now?

MR. EAGLE:  Connie Zanger.

ALJ MEADE:  Alright.  And, Ms. Zanger, if you could state and spell your full name for me?

MS. ZANGER:  My name is Constance Zanger.  C-O-N-S-T-A-N-C-E the last name is Zanger Z as in zebra, A-N-G-E-R.

ALJ MEADE:  And please raise your right hand?  Do you swear that the testimony you’re about to give will be the truth, the whole truth, and nothing but the truth?

MS. ZANGER:  Yes.

ALJ MEADE:  Thank you.  Go ahead, Mr. Eagle.
CONSTANCE ZANGER
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. EAGLE:

Q Good morning.

A Good morning.

Q What is your role with the Commission for the Blind?

A I’m the Business Enterprise Program Manager.

Q And how long have you worked for the Commission for the Blind?

A Since 1994.

Q And during that 15 or 16 years have you always been the program manager?

A No.

Q And what did you do prior to that?

A What did I do prior to that?

Q To the -- with the commission prior to being a program manager?

A Prior to being a program manager I was the assistant program manager.

Q And do you recall the dates that you were there or was that from the beginning of your being with the commission?

A I don’t understand your question.

Q Did you start with the commission as assistant program manager?

A Yes.

Q And since then you’ve only been the assistant program manager and the program manager?

A Correct.

Q Okay.  And when did you become the program manager?

A March 2007.

Q Okay.  Now with respect to this -- the leases -- or the situation on the competition at Cadillac Place as of -- going back to -- as assistant program manager did you have any opportunity to be aware or get involved with that?  The direct competition issue?

A I was aware of it.

Q Do you know if anything was done about it?

A Yes.

Q And what was that?

A Well, as Mr. Pelle testified he has continuously and consistently and diligently worked with the management company and the Department of Management and Budget to make sure that the Business Enterprise Program priority was enforced or was maintained in Cadillac Place.  Mr. Pelle did indeed work for the health department to make sure that Star Pharmacy was licensed to sell the food products, that they were licensed to sell; in December of 2008 we wrote the letter to Troy Voss outlining our concerns and those concerns had been expressed by Joe Pelle repeatedly earlier.  In March of 2009 the commission requested the Attorney General’s assistance in this matter.  In November of 2009 commission staff met with Troy Voss to discuss this situation.  Those are some of the actions that we took.

Q Are you aware of whether your predecessor, Fred Wertzel, worked on this issue directly?

A I don’t recall.

Q Okay.  So other than the action of a year ago December of ’08 this is the only time that you really addressed this issue of direct competition within that location?

A As I mentioned earlier Joe Pelle has spoken repeatedly with Jones Lang LaSalle and with DMB on the direct competition.

Q Have you had any direct contact or involvement in that?

A My first direct involvement, as I recall, was the December 2008 letter.

Q And have you had any other direct involvement in it since then?

A As I mentioned a few moments ago I asked the Attorney General’s assistance in this matter and I’ve had telephone conversations with Troy Voss who’s the DMB real estate and I met with him in November of 2009 face to face.

Q Now, the request of the Attorney General, does that have to do with the opinion that they gave to the board?

A No --

MR. HULL:  Objection privileged.

ALJ MEADE:  Alright, she already answered, so the answer is no.

by mr. eagle:

Q You sought Attorney General assistance having to do with -- specifically with direct competition with the business and not the catering?

MR. HULL:  Your Honor, I’d like to object to this; conversations between an individual and their attorneys are privileged conversations and he’s asking for her to divulge the content of her conversations with her attorneys.

ALJ MEADE:  Right, and she doesn’t have to divulge the content; I think the question was was there another request to the AG in addition to the one that recently was presented involving threat competition at Cadillac Place.  I think that’s what you’re getting at --

MR. EAGLE:  Yes.

ALJ MEADE:  -- right, Mr. Eagle?  Okay.

MR. EAGLE:  Exactly.

by THE WITNESS:  

A Yes.

Q So it’s your testimony there has been contact with the Attorney General on the issue other than the catering?

A Yes.

Q Okay.  Has there been any response?

A Yes.

Q Has that information been shared with the commission board?

A No.

Q Has it been shared with the elected operator’s committee?

A Again, that’s attorney-client privileged information; the Attorney General is the commission’s attorney, not the elected committee’s.

Q Then I guess how do you plan to use that information if it’s not going to be shared?

ALJ MEADE:  I don’t think she said it’s not going to be, she said it hasn’t been.

by mr. eagle:

Q Do you plan to share that with any of the boards or bodies that I’ve asked you about?

A No.

Q Okay what would be the purpose of asking for the Attorney General’s advice if you weren’t going to use that information?

A A client is not required to take the advice of their attorney.

Q And who made -- was it you that made that request to the Attorney General’s Office or was the Director of the commission?

A It was me.

Q And you have that authority?

A Yes, I do.

Q It doesn’t -- Mr. Cannon (ph) doesn’t have to sign off on that?

A No.

Q Can anybody within the commission ask for an Attorney General opinion?

A I didn’t say that I asked for the Attorney General opinion; I said I contacted the Attorney General about the matter.  And no, not anyone in the commission can contact the Attorney General.

Q Okay.  Were you aware of the planning or were you involved in the planning for the 30th anniversary at the Detroit Cadillac Place event?

A I had some conversation with Detroit staff about the event; I was not on the planning committee.

Q And what was the extent of your involvement or your contact?

A The extent of my involvement was to -- point out to the committee members that we have a licensed operator in Cadillac Place and that any food service activities should be carried out through that food service operator in Cadillac Place.

Q Now Mr. Pelle has testified specifically about the convenience store pharmacy and there seems to be some distinction between that and the Subway; do you see that distinction?

A Yes.

Q And how is that?  How do you see that as the Subway being different from the convenience store?

A As Mr. Pelle stated, based on products that are not directly competing with the coffee shop.

Q And how do you come to that conclusion?

A I don’t understand your question.

Q How did you determine that they don’t sell products that are sold by the BEP operator?

A Subway’s primary products line is sub sandwiches and the coffee shop doesn’t sell sub sandwiches.

Q And the operator doesn’t sell sub sandwiches or sandwiches?

A The operator doesn’t sell sub sandwiches.

Q Could the operator sell sub sandwiches?

A That’s not --

MR. HULL:  Objection speculation.
ALJ MEADE:  Sustained.

by mr. eagle:

Q Would their agreement prevent them from selling sub sandwiches?

A I don’t recall the specifics of this agreement but that’s a possibility, yes.

MR. EAGLE:  I have no further questions at this time.

ALJ MEADE:  Alright.  Mr. Hull, questions for Ms. Zanger?

Cross-Examination

BY MR. HULL:

Q Constance, you’d stated that you’ve been working with the MBA the past few months to try to curtail any direct competition to Star Pharmacy; is that correct?

A Right.

Q And Joe Pelle had also stated earlier that you and he had been working with DMB to try to take over the space from the occupied Star Pharmacy?

A Correct.

Q And is it the intention of the commission to place additional food service in that location?  Inside Cadillac Place?

A Yes.

Q So would it be fair to say that not only is the agency working to remove direct competition but also expand the services that we provide?

A Yes.

Q Thank you.

ALJ MEADE:  Anything else --

MR. EAGLE:  With respect to that --

Redirect Examination

by mr. eagle:

Q On the same line do you have plans to replace Subway?

A I have at the moment no specific plans to replace Subway but as we’re asserting our right to assume the Star Pharmacy space when that lease is terminated we will exert the same right when the Subway Lease expires.

Q Does not Subway sell potato chips?

A I don’t know what that Subway store sells.

Q And does not Subway sell soda pop?

MR. HULL:  Objection, the witness just stated she didn’t know what they sell.

ALJ MEADE:  I know.  I mean, it’s kind of beyond the scope of what the Cross-Examination was so --.

MR. EAGLE:  Alright. 

by mr. eagle:

Q I’m going to go back to my earlier question about how can you set aside Subway when you don’t know what they sell and whether it competes or not with BEP operators?

A Excuse me.

Q You said they -- excuse me, wait a minute; let me finish my question.  Let me clarify.

ALJ MEADE:  Yes.  Mr. Eagle, number one, lower your voice; don’t be argumentative.

by mr. eagle:

Q Let me clarify.

A Sure.

Q You said earlier that -- was it not your testimony that Subway does not sell what operators sell, correct?

A I said Subway’s primary product is sub sandwiches and our operator in Café DeVille does not sell sub sandwiches.

Q So it’s my understanding that if an operation sells one item that an operator sells but they sell everything else an operator sells, that distinguishes them from the pharmacy or any other place?  Is that your testimony?
A I really -- I’m sorry; I just really don’t understand the question.

Q How can you just say that the Subway is not competing with the BEP location when you don’t know what they sell?

A I didn’t say they weren’t competing; I said they didn’t sell the same products.

Q Then do you believe they’re competing with the BEP location?

A I believe they’re a competing food service.

Q Are they in direct competition?

A What is your definition of direct competition?

Q Selling the same items that the operators sell?  We found that out from an earlier case in -- it was presented here.  That that’s illegal.  Using that as a basis do you believe that that’s direct competition?

MR. HULL:  Objection, what cases is Mr. Eagle referring to?
MR. EAGLE:  The Hazell Brooks and the ORS Store.  That was decided on the fact that they sold the same items as the operator and it was said that that was direct competition and it was illegal.  My question is how can they say that is not direct competition if they don’t know whether -- what Subway sells?

ALJ MEADE:  You’ve asked a number of questions, I think, so pick one and ask it.

by mr. eagle:

Q Do you believe that they’re in direct competition with our operators at the Subway?

A And that’s already been answered.

MR. EAGLE:  No she didn’t -- that was no.

ALJ MEADE:  Then the answer was no.

MR. EAGLE:  No, I think her answer was it depends on how you define direct competition.

ALJ MEADE:  Well, I mean, the second time that you asked it; the first time you asked it on Direct she said no.

MR. EAGLE:  Alright, well I’m going to -- I think the record speaks for itself and our other witnesses will address it.

ALJ MEADE:  Alright.  Mr. Hull, anything else for Ms. Zanger?

MR. HULL:  Not at this time, Your Honor.

ALJ MEADE:  Alright.  Thank you, Ms. Zanger.  Why don’t we take a 10-minute break and we’ll reconvene about twenty of?

(WHEREUPON, a brief recess was taken at this time)

ALJ MEADE:  And we’ll go back on the record in the matter of Ron Fellows versus Michigan Commission for the Blind.  It’s about 10:45 a.m. and Mr. Eagle, your next witness?

MR. EAGLE:  We’d like to call Mr. Ron Fellows.

ALJ MEADE:  Alright.  Mr. Fellows, come up to the witness stand.

MR. HULL:  Your Honor, while Mr. Fellows is at the witness stand we’d like to ask that Ms. Woodward be excused; we have no further testimony that we’d like to get from her so long as Mr. Fellows and Mr. Eagle are in agreement?

ALJ MEADE:  Alright, Mr. Eagle, any objection to letting Ms. Woodward go?

MR. EAGLE:  No, no problem.

ALJ MEADE:  Alright. 

MR. HULL:  Thank you, Your Honor.

ALJ MEADE:  Ms. Woodward, thank you.

MS. WOODWARD:  Thank you.

MR. EAGLE:  I actually would have mentioned that earlier; I forgot.

ALJ MEADE:  And sir, once you are stated and comfortable if you could state and spell your full name for the record?

MR. FELLOWS:  Ronald Fellows 

 R-O-N-A-L-D F-E-L-L-O-W-S.

ALJ MEADE:  And Mr. Fellows, please raise your right hand.  Do you swear that the testimony you’re about to give will be the truth, the whole truth, and nothing but the truth?

MR. FELLOWS:  Yes.

ALJ MEADE:  Thank you.  Go ahead, Mr. Eagle.

MR. EAGLE:  Okay.

RONALD FELLOWS
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. EAGLE:
Q Ron, I’d just like to remind you to keep your voice up; you kind of have a soft voice and just for the recording we need to have you keep your voice up.  When did you become an operator in the BEP Program?

A 2005.

Q And was Cadillac Place your first location?

A Yes.

Q And when you went in there -- when you were assigned to that location were you aware of other businesses within that location?

A Yes, I was only made aware of the one business in that location and that was the pharmaceutical store -- pharmacy store down in the lobby level.

Q Was there a coffee shop in there at that time?

A Oh, yes there was.  Yes there was.  I was made aware of that one as well.  I had no -- no knowledge of the Subway that was on the lowest level of the building.  I wasn’t made aware of that one.

Q And when did you learn about that one?

A I didn’t learn of it until I’m going to say probably eight or nine months of operating the vending machines within the building.

Q Okay.  And how did you -- was it your understanding that you were supposed to be the only food operator in that building?

A Yes, that was made clear to me way back in training -- back a little further when I was -- during an interview to see whether I was qualified to even enter the program itself here in Lansing.  I think that was back in 2004; I was made aware of the Randolph Shepard Act.  We went through the Randolph Shepard Act before we did the training.  So yes, I was made aware of this public act before I became an actual operator.
Q And was there a point and time that you brought to your promotional agent the issue of the complication in the building?  Did you bring it to his attention about there being other businesses in the building?

A I wasn’t actually the first one to bring it to his attention; the previous operator told me about it and actually told me that he had started a petition and has gotten numerous signatures that he’d brought certain items like this to Joe Pelle’s attention.  So when I became an operator there wasn’t anything for me to bring to Joe Pelle’s attention as far as direct competition because Joe Pelle and Constance Zanger, who was the manager at the time -- Joe Pelle and Fred Wertzel told me prior to me becoming an operator -- they told me about the direct competition about the store, the coffee shop and that was it.

Q Did they tell you anything about whether they had any plans with respect to that competition?

A Yeah, they had told me that the store was going to be temporary; that once -- well, a certain amount of time would go by and their lease would be up and they said it was going to be temporary and that I would eventually have the opportunity to expand from vending machines.  At the time when I first started operating there I was doing some catering, coffee catering in a, you know, little hallway that had a three compartment sink and that was about it, but anyway, I started off doing coffee caterings right away, taking care of the vending machines, and then prior to me becoming the operator there I was told that the store was just temporary and that I would actually wind up being the operator of that store had I wanted to stay in that location.

Q And was there any mention of the coffee shop that they planned to do?

A Not at that time, no.

Q And was there any talk about what they might do with the Subway?

A No, not at that time.

Q And then -- so is it correct that when you started there you only had vending machines?

A That’s correct.

Q And then at some point they opened up a snack bar, correct?

A The coffee shop?

Q Yeah, the coffee shop, I think it’s called Café Deville?

A Café DeVille, yeah.  That’s actually a -- I don’t know, what do you call it?  Coffee shop, snack bar that provides hot foods.

Q And you were the first operator in there?

A Yes.

Q Okay and then after the coffee shop, after Café DeVille was opened up was there any further discussion about getting rid of the competition?

A Yes, actually before I even opened up the coffee shop it was mentioned to me by the building management that -- about two weeks prior -- closer to two months prior to opening up the coffee shop I was there to clean up the inside of it and building management told me that the convenience store next store were to no longer serve any food items.  No coffee, no food, no cookies, pastries, no food items because it wasn’t part of the lease and I don’t think they even have a three compartment sink, they’re not legal to even serve the foods they are serving.  But yeah, so about two months prior to opening up the coffee shop I was told that they were no longer going to be selling any of those food items in which I would be serving.
Q And after you opened did they continue to sell those items?

A They continued to sell those items and they also increased their product line to match everything that I was selling.  As far as the same items.  They were undercutting every single item as far as price-wise.

Q Now did you bring that to the attention of your promotional agent?

A Yes.

Q And what was his response?

A He -- he made mention to me that they had been making plans to write up a proposal letter.  At the time I don’t know what department that he had mentioned it was for but a letter was being proposed -- drafted for I guess DMB.

Q Was there any follow-up and anything done about him serving those items?

A No.

ALJ MEADE:  Let me just interrupt for a second.  When did you start -- take over the coffee shop?

THE WITNESS:  Took over the coffee shop, actually opened it up -- that would have been the beginning of -- let’s see -- I think it was January or February of 2008.

ALJ MEADE:  Alright, thank you.  Go ahead, Mr. Eagle.

MR. EAGLE:  Okay.

by mr. eagle:

Q And so the rest of the time that you were there they continued to sell the items and expand the items?

A I’m sorry; can you repeat the question?

Q So the rest of the time that you operated the coffee shop the convenience store continued to sell the items that you sold and expand their selection also into the items that you sold?

A That’s correct, they even included hot foods put in an oven and started baking foods.
Q Now, did you have any contact with the property manager there as far as they’re trying to intervene in this?

A Yes.

Q And what was the result?

A They pretty much started to brush me off, said there was nothing they could do about it.

Q Now I believe Mr. Pelle testified that the bank was doing some coffee and cookies or something?

A Yeah, they were giving cookies and coffee away as a promotion.

Q And is it true that your talking to them put a stop to that?

A That’s correct.  I was a client of theirs; I had done my business banking through them, so after a couple discussions with them it was kind of a conflict of interest on making a living off of trying to sell the things that you’re giving away for free so they agreed to discontinue.

Q Okay.

A Some of their customers would then come over to the coffee shop and use my sugar and creamer and flavorings and getting their free coffee.

Q Okay.  Now -- so it’s your understanding that there was nothing done while you were there to stop the competition of either the convenience store or the Subway?

A No, nothing’s been done since I first asked for this arbitration. I believe that Subway’s even increased their competition; they’re advertising catering throughout the building now.

Q Are you aware of what Subway sells?

A Somewhat.  Somewhat.  I have been down there a couple times.

Q Do they serve -- specifically do they serve items that you would sell?

A Well, they sell pizza -- personal pizza, and subway sandwiches.  I think their sandwiches, even though they may be subs, but I believe those are the same items that the café sells; fountain pop, potato chips, they bake cookies and muffins and -- I know they also sell candy bars.  So those items would be direct competition as far as the product line.  That would compete with the vending machines and the café.

Q Do you happen to know if they sell soup?

A I’m not aware of whether this particular one sells soup.  I just don’t know.
Q What about salads?
A Salads, yes they do.

Q And do you sell salads?

A Yes.

ALJ MEADE:  Your voice is starting to trail off a little, Mr. Fellows, so --

THE WITNESS:  Low?

ALJ MEADE:  Yes, just keep it up a little bit.

by mr. eagle:

Q Okay, I want to shift to the catering aspect of your complaint.  Were there occasions on which you had opportunity to deal with the Michigan Commission for the Blind on catering?

A Yes.  Twice.

Q And what was the first one?

A The first one was probably about three weeks prior to the 30-year anniversary.  I’m not sure what the occasion was but they wanted to use me for a catering.  It was going to be a catering large enough to where it was just outside of the scope of what I could prepare in the café.  So I wound up using a new catering source that I had that operated out of the city limit there, pretty close by.

Q Okay, just back up one second; I’d like to clarify something.  As part of your agreement with the commission are you not required to have in place a catering menu or catering service and coffee service menu?

A Yes, you are required to have all that in place.  It was put to me in training that that was one of our purposes of being a operator when inside of every state office or federal office building was -- we are a to go type person, to make these types of arrangements for all the state departments and I guess -- it was put to me that that was our service that we provide.  Whether we either provide the catering ourselves or we take care of the arrangements for any department that needed it.

Q Okay, and because of the size and the scope of your location you were unable to provide certain types of catering, correct?

A Yes.

Q And as a result had you put into place alternative ways of meeting your requirement for catering?

A Yes, not just alternative ways but these are ways that the Business Enterprise Program had specifically spelled out that were one of my duties to do was to have resources.

Q So you had outside caterers or vendors that could help assist you in providing catered services, correct?

A That’s correct.

Q And in this first catering event did the commission come to you and use your resources?

A Yes, they did.

Q And was that a successful event?

A Very successful.

Q Okay, and how were you compensated -- if you used -- for example, if you used on that catering event an outside vendor how were you compensated?

A I was compensated on a percentage or a -- depending on the amount of people it could have been a dollar or two dollars per person if that’s how they wound up charging for their catering.

Q So you were basically compensated for being an event broker, correct?

A That’s correct.

Q And were you paid by the commission or were you paid by the caterer?

A I worked it whichever way; sometimes I was paid directly by the department which in most cases that was the way to go and then I would then in turn pay the catering company.

Q Okay.

A See sometimes it would change depending on the level of service; I was always there to provide large quantities of beverages and salads, things of that nature, but the main entrees, those were a little harder to bring forth because of the equipment that was available for me to use.

Q Okay --

A So a lot of times they would bring in just the main course, I supplied everything else.  So it was up to me to do the breakdown of how to charge for an event and how to pay out.

Q So if I understand it correctly in many of the cases it was a combination of your services and outside services that you had arranged for, correct?

A Correct.

Q And depending on the event, sometimes you were compensated by the caterer and sometimes by the state agency, correct?

A Correct.

Q And did you have control of the event as far as placing the order with the caterer or was that done by the agency?

A In any specific event or all of them?

Q Well, as a general rule, first of all.  Would you ask for a certain type of service and then you would place the order or would you direct them to a vendor?

A I would place the order.

Q Okay.  And then when specifically dealing with the commission in that first event did you place the order or did they place the order?

A In that particular -- they placed the order with the -- with my catering resource on that particular one.

Q And did you do any part of that catering yourself?

A No, I did not.

Q Okay.

A I was still compensated in a way for it.

Q Okay, the second event you talk about, was that the 30th anniversary celebration?

A Yes.

Q And at what point were you contacted about that?  Was that right at the -- as far as your knowledge was that right at the beginning of the planning stage or --?

A No, Joe and I weren’t brought into that planning portion of it until after some arrangements were already made.

Q And then is it -- did Mr. Pelle intervene for you?

A Yes, he did.

Q So -- and was he successful at intervening for you?

A I don’t know how much authority, you know, Joe has over that department but he did stick up for me, stuck up for me as an operator and, you know, I cold tell in his heart he could see I was being done wrong and he was advocating on my behalf.

Q And to the best of your knowledge was he successful in getting you the business?

A I think Joe was successful to the extent however much authority that he had.

Q Okay, now as far as the planning was concerned, did the commission come to you and ask you to provide part or all of the catering?

A The commission didn’t come to me until after they had heard from Joe that they needed to go through me in the first place.  Joe’s the one that brought it to their attention that they were not -- you know, he brought it to their attention that they were stepping around me and that they weren’t using me and they needed to.  He brought it to their attention when he found out about it.

Q Okay and then at that point did they come to you or did you go to them?

A At that point they wanted to set up a meeting to discuss it so they came to me and asked me if I could come to a meeting on the details of this event.

Q And what was the result of that meeting?

A Well, the result of that meeting was Joann Woodward had already made arrangements with the catering company and had the menu set and basically that was out of my control.  The company that wanted to pay for the catering or whatnot, they weren’t aware of the Public Act 260 Federal Mandate.  I was apologized to from them for not coming to me first because they said they didn’t know about it.  But they did ask me if I wanted to provide the punch and cookies for the event.  So that’s what I provided.

Q So were you ever given an option of having one of your resources provide the catering?

A No.  No.  In fact, that resource had found out about this occasion and I thought I was going to be able to use them, you know, for large events like this and they were a bit upset with me that I wasn’t using them.

Q And at any point were you in contact with the caterer that was used?

A I called them once after our initial meeting with -- there was Joann Woodward, there was some other staff, Gwen McNeil, Joe Pelle and myself; we were in that meeting and Joann gave me the phone number to this catering company that was out in Ann Arbor, I guess it was someone that she used for her daughter’s wedding or something, so she had already set everything up.  So really when I called them they said, “Well, everything’s been taken care of.”  So there was nothing I could do.  There was nothing I could add.

Q So you did -- did you place the order with the catering company that they used?

A No.

Q And were you compensated for any of the services of that event?

A No.

Q You provided -- did you provide any beverages or --

A I was compensated for the punch and the cookies that I provided and then on short notice I was asked to provide some staff to help pull the whole event off.  So I wound up having to temporarily hire two people and they were compensated for their work.  I wasn’t compensated for providing them.  I was only compensated for punch and cookies.

Q Who paid the compensation for the employees?

A That would have been the private company that was paying for the whole event.

Q Okay and is it your testimony that you weren’t compensated by the vendor either?

A No, I was not.

Q Nor by the commission?

A No.

MR. EAGLE:  I don’t think I have anything at this time.

ALJ MEADE:  Alright.  And Mr. Hull, Cross-Examination?

Cross-Examination

BY MR. HULL:

Q Hey Ron, how are you doing?

A I’m doing well.

Q You testified that as soon as Joe Pelle found out about the catering he went to the (inaudible) staff and told them they had to go through you; is that correct?

A That’s correct.

Q And you also testified that you believe that Joe did everything within his power to get you involved in this catering to make sure that both have complied with Public Act 260 in regards to catering and food service; is that correct?
A Can you repeat that, please?

Q Joe did everything in his power to make the rest of the commission staff follow the law?

A I don’t know if he made everything in his power to follow the law but he did bring it to their attention that they needed to go through me.

Q Okay.

A And that they didn’t do that.

Q Okay.  In your hearing request you state that you want the agency to try to eliminate the direct competition in Cadillac Place; is that correct?

A That’s correct.

Q And based on the testimony that you’ve heard today do you believe that the commission is making every effort to do that?

A No.  No, I don’t believe that.

Q And what do you think that the commission should be doing additionally?

A In reference to the fact -- I’m trying to remember this.  See, the questions that were asked to Constance Zanger sounded to me like she has some information from the Attorney General, a discussion or some type of information from the Attorney General’s office that seemed to me, sounds like it’s a stopping point from gaining any type of recourse or action that we can take as operators or a program to enforce this and it sounded to me like she didn’t want to share that information and -- but yet it also sounded to me like she’s the only one that could go to obtain this information but yet she didn’t want to share it.  To me that didn’t sound like -- you can clarify for me if you want; maybe I don’t understand something, but it sounded to me like that was not -- didn’t sound to me like it was going forward with trying to do everything you can do as an agency to remedy the situation for me as an operator and others as well.
Q But you don’t know what that information was, correct?

A No, I don’t.  It doesn’t sound like I ever will.

Q So could that information have been to say that we have no authority to enforce Public Act 260?

MR. EAGLE:  Objection speculation.

ALJ MEADE:  Yeah.

by mr. hull:

Q So what would you like -- what -- at the end of the day today what conclusion would you like to have?  What additional steps do you believe the agency should be doing in order to settle your issue?

A Everything within your power to enforce this mandate and to eliminate the direct competition and then state or admit whether or not you have the power to do that and if not let myself and some other operators continue forward to resolve these issues which have been plaguing this program for a number of years now.  I mean, this has been going on for three years that the BEP staff has known of my issues with direct competition.  And there’s an operator in the same location as myself that has brought it to your attention.  He was there for three years.  Now we’re going on a total of six years.

MR. HULL:  Objection, Your Honor, Mr. Fellows is -- hearsay.

ALJ MEADE:  Sustained.  Why don’t we ask another question?

by mr. hull:

Q So, Mr. Fellows, when you first initiated the grievance process did you meet with Mr. Pelle?

A There was a meeting -- preliminary meeting.  It was a formal process, yes.

MR. HULL:  Your Honor, at this time I’d like to enter a copy of a site visit by Joe Pelle reflecting that particular meeting.

ALJ MEADE:  Alright.  And I’ll mark that as Proposed Exhibit Two.  Mr. Eagle, any objection to that?
MR. EAGLE:  No, but for the purpose of the convenience of the witness can we have it read?

ALJ MEADE:  Sure.
(WHEREUPON, Respondent’s Exhibit Number Two was admitted at this time)

UNIDENTIFIED SPEAKER:  “Ron (inaudible, speaking too fast) met to discuss the complaint he has with the commission regarding the direct competition from the convenience store and the catering competition that has also occurred in the building.  I explained to him I made several trips to the Detroit Health Department regarding the food service the store is providing.  I spoke to the supervisor from the health department, he stated that an inspector did visit the store and realized that there is a license; however licenses from the Department of Agriculture and the Detroit Health Department would no longer be dealing with the issue.  The inspector explained that the products did not have any food prep and the final food product was produced by assembly, therefore no food prep was involved and the license would stay under the Department of Agriculture.  I have made a couple of attempts to have a discussion with facility management and have not yet been able to set up a meeting to discuss the growing issue of the store.  They also spoke about the catering issue that is occurring in the building; there are departments that are purchasing breakfast and lunch caterings from outside catering companies.  I explained that in the spring of this year the commission wrote a position paper regarding catering and fundraising.  The paper was accepted by the commission staff and forwarded to the EOC and Attorney General.  Apparently the EOC is in the process of drafting changes, however this task has not yet been completed, it sits at the Attorney General’s Office for review.  The plan was to present it to the commission board for their approval then launch a program to educate departments around the state.  Ron stated that he was not aware of the progress of this document.  The conversation continued to his eligibility to bid.  Ron bid on another facility EPA located and I stated that he would not be eligible because he had negative points.  We talked about a profit margin review and I stated that he would be held harmless if he requested a profit margin review.  I continued to explain that in a few months he would be eligible to bid; I later called him to clarify and stated that he should be eligible to bid after our review.  However this conversation should be clearly clarified after review which has been scheduled.  Ron requested demotion and we read the rule together; I said that this is not a practice unless there’s been a continuing issue.  I was not prepared to speak about this matter and offered to discuss this at the profit margin review if necessary.  Ron stated that the coffee shop is on a path to make money and it would be a good time to place it on the bid line.  I suggested he hire a manager now that his facility is making money; he explained he would like to bid now because of his stress level and that the EPA is closer to his home.  Ron seemed satisfied with my explanation, however, we did not come to any resolution regarding his complaint.”
by mr. hull:

Q So after this meeting with Mr. Pelle that he documented in this site did you request an administrative review?

A Yes, I did.

MR. HULL:  Your Honor, at this time I’d like to enter into evidence the summary of that administrative review.

ALJ MEADE:  Alright.  And I’ll mark that as Proposed Exhibit Number Three and we can have that read; any objection to its admission though, Mr. Eagle?

MR. EAGLE:  Well, yes, because it’s as a result of this review that a person has a right to a hearing and I don’t see the relevance of the administrative review, what that has to do with this proceeding.

ALJ MEADE:  Alright, I will note your objection; I’ll accept that as Exhibit Three.  Would you like it read --

MR. EAGLE:  Please.

ALJ MEADE:  -- into the record?  Okay.

(WHEREUPON, Respondent’s Exhibit Number Three was admitted at this time)

UNIDENTIFIED SPEAKER:  “An administrative review was held on October 7th of 2008 at the request of Mr. Ron Fellows at the Michigan Commission for the Blind Detroit Office.  Present were Ms. Constance Zanger as an observer; Mr. James Hull representing the Business Enterprise Program; Mr. Joe Pelle, BEP Promotional Agent; Mr. Ron Fellows BEP operator; Ms. Gwendolyn McNeil (inaudible) manager acted as a reviewer.  Mr. Fellows’ complaint centered on what he felt was direct competition for the food service provision within the Cadillac Place Building.  He objected to the additional food items being added by the convenience store located right next to him in the building.  When asked what solution he would like to see from this he responded the BEP operator needs to be informed about what efforts were being made on their behalf and the problem was being identified.  He also wanted other state departments within the building to be aware of the rules governing food services and catering.  He wanted an end to the badgering from the owner of the convenience store who sells his employees and his customers.  He also viewed the free giveaway of coffee and cookies by the bank across from this office as direct competition.  Especially when Chase Bank customers were using his condiments.  According to Mr. Fellows advertising of catering services by outside vendors is also taking place in the building.  Mr. Pelle in his interview indicated that he had been trying to address some of Mr. Fellows’ concerns.  The Department of Health referred him to the Department of Agriculture dealing with food services from the convenience store.  That situation is still ongoing as he tries to make better contacts with the Department of Agriculture to address the issue.  Mr. Pelle also referenced a position paper regarding catering and fundraising written by the commission this past spring that was forwarded to the EOC and the Attorney General.  The EOC is still in the process of drafting some changes in and the paper is still waiting to be reviewed by the Attorney General.  Also during the review Mr. Fellows brought up the question as to whether the convenience store was getting better pricing for Coca-Cola products.  Mr. Fellows and Mr. Pelle agreed that there could be some give and take on items carried by the BEP shop and the convenience store.  In conclusion Mr. Pelle will ask the DMB to rid the building of flyers advertising food catering opportunities; he will talk to the bank about restricting free food items and will talk to Coca-Cola distributors to determine if there’s a different price plan on items sold.  As a result of the review Mr. Fellows is satisfied with the steps being taken by MCB to resolve these issues.  Other than what is outline above no further steps need to be taken.”
by mr. hull:

Q So Mr. Fellows, in October of 2008 you were satisfied with the steps that the Business Enterprise Program was taking; today we --

MR. EAGLE:  Objection.  Objection, that’s not true; that’s why we’re here today.

ALJ MEADE:  Sustained.

by mr. hull:

Q As a result of the administrative review conducted in October of 2008 the Business Enterprise Program committed to doing several steps and as testimony has demonstrated today, has in conjunction with you, taken several steps to reduce the direct competition in the building and outlined additional steps that it’s going to be taking.  I guess I need to repeat my question to you; what additional steps do you feel are necessary for the Business Enterprise Program to take that it can do based on its --

MR. EAGLE:  Objection he answered -- asked and answered.

ALJ MEADE:  Sustained.

MR. HULL:  No additional questions, Your Honor.

ALJ MEADE:  Anything else for Mr. Fellows, Mr. Eagle?

MR. EAGLE:  Yes.

Redirect Examination

by mr. eagle:

Q With respect to this administrative review do you know who prepared this document, Ron?

A Which document are you referring to?

Q The summary of the administrative review?

A The summary of the administrative review?

Q Yeah, do you know who prepared that?

A No, I don’t.

Q Did you have part in preparing that?

A No.

Q So to the best of your knowledge this does not reflect what you believe was the result of that review?  It was somebody else’s summary?

A It was definitely somebody else’s summary, correct.

Q Okay.  With respect to the -- they mention in the site visit report the profit percentage; do you know what your profit percentage expectation is?  Or was?

A Well I wanted to -- when I was preparing to bid out of that location for another and I had negative points the profit percentage requirement if I can remember correctly I think it was 25 percent profit percentage was required by the BEP.  After a review of that Constance Zanger pointed out that since the place prepares hot food items that the profit percentage expectations were lower for that particular location.  So --

Q Do you know what your profit percentage was running at that time?

MR. HULL:  Objection relevance.

ALJ MEADE:  What’s the relevancy of this line of questioning, Mr. Eagle?

MR. EAGLE:  It has to do with the direct competition; they said that if he -- that they would make a profit exception based on the competition and I’m wondering what his profit was at the time.

ALJ MEADE:  Alright, I’ll overrule the objection; you can answer, sir.

by the witness:

A If I recall I imagine it was closer to six -- six or eight percent?  That’s about the best I could do.

Q And do you recall what your last year profit was in dollars and cents?

A $12,000.00 in profit.  And that would be prior to -- I haven’t been able to -- I can’t subtract what I had to pay for fuel, vehicle insurance, and vehicle payments, you know, for transportation purposes, but --.

MR. EAGLE:  I have nothing further.

ALJ MEADE:  Alright, and just a few questions to clarify Mr. Fellows.

Examination

by alj meade:

Q Are you still operating that facility in Cadillac Place?

A No, sir.

Q When did you stop?

A That would have been December of ’08.

Q Do you still do the vending machines or anything there --

A No.

Q You’re in a different facility?

A No, I wasn’t able to go into the -- I didn’t go into the other facility.

Q Alright, thank you.

ALJ MEADE:  Any other questions based on that from Mr. Eagle or Mr. Hull?

MR. HULL:  Actually just one follow up to what he just stated.

Recross-examination 

by mr. hull:

Q Why were you not able to go into the EPA?

A The -- after looking at the facility the facility didn’t have enough storage available and when I brought that to the attention of Joe Pelle he suggested that I go down the street to a storage facility and have deliveries and whatnot dropped off down there.  And that was the remedy to what appeared to me like a location that didn’t have enough storage; no freezer, refrigerator, not enough of that type of storage to run a successful --

Q But it was your choice not to go in there; is that correct?  Based on that conclusion.

A Based on that, that was my choice.

Q Okay, thank you.

A It wasn’t feasible.

ALJ MEADE:  Alright, thank you, Mr. Fellows; you can have a seat.  And any other witnesses, Mr. Eagle?

MR. EAGLE:  We rest.

ALJ MEADE:  And Mr. Hull, any witnesses this morning?

MR. HULL:  Actually I just have a couple follow up questions for Joe Pelle.

ALJ MEADE:  Alright.

Alright, and Mr. Pelle, you’re still under oath from before.  Go ahead, Mr. Hull.

joe pelle

Recross-examination 

by mr. hull:

Q Joe, a lot of questions have been asked about direct competition and you had stated that you didn’t believe the Subway constituted direct competition with the BEP facility; is that correct?

A That is correct.

Q Could you elaborate a little bit more on what it is that you base that decision on?

A The Cadillac Place Café Deville and Star Pharmacy sit adjacent to each other and Subway is in the basement down the hall.  Subway has a proprietary product line which is very specific to training and very -- and monthly inspections.  Direct competition is more -- in my opinion is more directly related to Star Pharmacy because they are adjacent to each other and a person could walk to that area and choose to pour a cup of coffee and a sandwich at a location.  They have similar product line.  Subway is very proprietary specific and has a distance to travel to get there; it’s a choice to go to Subway or to either one of those two other sites.

MR. HULL:  Okay, that’s all.

examination

by ALJ MEADE: 

Q And Mr. Pelle is anyone operating the coffee shop on behalf of the BEP at this time?  Is that open?

A Yes, we have an operator in that location.

Q And you had mentioned earlier that when the lease was up with the Star Pharmacy that you were looking into taking over the food service there; when is that lease going to be up if you know?

A The lease, according to resources, is at the end of 2010.

Q Alright, thank you.

ALJ MEADE:  Mr. Eagle, any questions for Mr. Pelle on that?

MR. EAGLE:  Yes.

Redirect Examination

by mr. eagle:

Q Subway and the coffee -- Café DeVille and the convenience store all draw from the same population, correct?

A Correct.

Q And so a person has a choice as to going to any one of those three in the building, correct?

A Yes.

Q And it’s just a matter of how far they want to travel, correct?  Or take an elevator how many floors?  Correct?

A Well, the choice to travel to Subway is from the offices is further away to go to Subway than it is to the other two sites.  

Q And to the best of your knowledge does Subway sell similar items as Café DeVille?

A Subway has some items that are similar to any convenience store.

Q Do they have items that are sold also by Café DeVille?

A Yes.

Q Do you know what those items are?

A Yes.

Q And to your knowledge what are those items?

A Potato chips and fountain pop.

Q Do they sell cookies?

A Yes, they do.

Q Do they bake those on site?

A Yes, they do.

Q Do they sell pizza?

A Yes, they do.

Q And with regard to the convenience store lease, to the best of your knowledge was there any point and time between 2000 and the current time that that was renewed?

A Not that I’m aware of.

MR. EAGLE:  Nothing further.

ALJ MEADE:  Alright, Mr. Hull, anything else? 

MR. HULL:  Yeah.

Recross-examination 

by mr. hull:

Q Joe, to the best of your knowledge can you buy a subway at Café DeVille?

A No.

Q Classic Italian?

A I’m not sure what a Classic Italian --

Q Classic Italian sub?

A No.

MR. EAGLE:  Objection.  Objection, this is no relevance whatsoever.  It’s the type of sub that a person can buy at either location.

ALJ MEADE:  Yes, I agree.

MR. EAGLE:  Move to strike.

ALJ MEADE:  Mr. Pelle, thank you; you can have a seat.  And any other witnesses, Mr. Hull?

MR. HULL:  No, not at this time; thank you, Your Honor.

ALJ MEADE:  And any rebuttal at all, Mr. Eagle?

MR. EAGLE:  We’d like to raise again our motion for continuance to enforce the subpoena against Gwen McNeil.

ALJ MEADE:  Alright, and that was -- she would testify about the catering?

MR. EAGLE:  Yes.

ALJ MEADE:  The 30th anniversary?

MR. EAGLE:  And there was testimony by Joann Woodward that she didn’t have the authority to make the decisions; it was above her and that person would be Gwen McNeil.

ALJ MEADE:  Alright, and I think given how long this case is going on I don’t think it’s in anyone’s best interest including your client to drag it out for probably six months further to enforce that subpoena for Ms. McNeil so I’m going to deny your motion on that.

MR. EAGLE:  For the record may I say something?

ALJ MEADE:  Certainly.

MR. EAGLE:  I’d like to say that for fairness and justice timing is not a matter of -- this commission has had several continuances that have nothing to do with this matter and it has resulted in nothing positive and Mr. Fellows has a legal right to call the witnesses that he believes can support his case and even though this tribunal has expressed in other cases that you have authority to issue subpoenas but not enforce them, the law does give us the remedy to go to Circuit Court and we will seek -- despite your ruling we will seek enforcement of that subpoena and ask that this be re-opened.

ALJ MEADE:  Alright, and I also don’t think that her testimony is going to make any difference either to your client or to the opinion -- or recommended decision that I’m going to make so I just want to make that part of the record as well.  I think we’ve heard enough testimony on the issue of catering surrounding the 30th anniversary so that’s another reason that I’m denying your request to enforce the subpoena.  I just don’t think her testimony is necessary; I think it would be cumulative.
MR. EAGLE:  Well, again, what we --

ALJ MEADE:  And if you don’t need to repeat -- you don’t need to repeat what you already said.

MR. EAGLE:  This office is unfair.  This office is unfair and we seek to make it right.

ALJ MEADE:  Alright, and you’ve already made that part of the record, so you don’t need to repeat what you already said.  Anything in closing, Mr. Eagle?

MR. EAGLE:  Yes.

Closing argument

by mr. eagle:

We think that the commission is derelict in their duty to enforce the direct competition; the state has been in that building for ten years now and the commission has -- by their own testimony have been there since 2003.  Those businesses have been there all along; they have made no effort whatsoever to comply with the law, to eliminate direct competition and the Commission for the Blind in and of themselves based on the testimony has not complied with the law themselves with respect to providing the services to the -- the opportunity for the operator to provide catering services and it shows an attitude about this -- what the commission feels about how the business enterprise should be run with the competition in the building and that they should be able to do whatever they want despite what the law says.  And we ask that it be found that they are in violation of the law because they have not enforced it and that they be directed to take the steps to enforce the law.

ALJ MEADE:  Alright, thank you.  And Mr. Hull, anything in closing?

MR. HULL:  Yes, Your Honor.

Closing argument

by mr. hull:

As I stated in opening, the Commission for the Blind Business Enterprise Program has to work with many stake holders in order to make our program successful.  In all of our state owned and occupied buildings we have to work with the Department of Management and Budget as the landlord in order to enforce any types of space issues, any type of lease issues or arrangements, in particular state buildings.  Cadillac Place being a very unique building to the State of Michigan as we were required to carryover certain leases from the previous owners.  It’s our belief that we have worked with the Department of Management and Budget, with the management company, Jones Lang LaSalle, and with the operator currently at the site to try and resolve these issues.  We’re going to continue to work on placing a blind licensee in the Star Pharmacy space; we are continuing to work with DMB in regards to the lease at Subway, as we have been previously led to believe, the lease for Star Pharmacy is not limitless and so we are exercising that option and we believe that if we continue to work with DMB we will find similar results in regards to Subway.  We have no other mechanism written into Public Act 260 but to work with our stake holders to resolve these issues and provide for the priority and the mandate for our blind licensees and we’re going to continue to do that.

ALJ MEADE:  Alright, thank you.  What I will do is issue a written recommended decision and you should have that within 30 days.  Anything else for the record, Mr. Eagle?

MR. EAGLE:  No.

ALJ MEADE:  And Mr. Hull?

MR. HULL:  No, thank you, Your Honor.

ALJ MEADE:  Alright, we’ll go off the record; it is 11:41.

(Proceedings concluded at 11:41 a.m.)
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