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Lansi, Michigan


Tuesday, April 12, 2011 - 1:50 p.m.
* * * * *

P R O C E E D I N G S 

ALJ OZBURN:  Okay, this is the time for hearing in the matter of Sheila Stelmach versus the Michigan Commission for the Blind.  It’s Docket Number 2010-1260 scheduled as a hearing today, April 12th 2011, and the scheduled start time was eleven.  Prior to going on the record I was handed a packet of proposed exhibits by Ms. Stelmach and copies were also provided to the Commission of the Blind and I gave them a few minutes to look those over.  I think I explained that just because I have them up here does not mean that they will be admitted but -- it saves a lot of getting up and getting down for both parties to have the documents in front of them.
We’re here today to address Ms. Stelmach’s appeal of a decision by the Commission for the Blind which awarded a location under the BEP Operator Program to someone else allegedly because of a point system that Ms. Stelmach believes was not correct as it related to her points.  I indicated on the record that we would -- even though Ms. Stelmach has the burden of proving that the commission incorrectly made its decisions we would be starting with the evidence presented by the commission so that we can create a history of how we got to the point of your appeal.  Present in the hearing room with Ms. Stelmach is Gregory Keathley and Mr. Keathley, are you a representative?  I’m not quite sure what your role is here.
MR. KEATHLEY:  Yeah, I’m an advocate representative.
ALJ OZBURN:  Okay.  So you will just be asking questions, not testifying yourself, correct?

MR. KEATHLEY:  Correct.

ALJ OZBURN:  Okay.  And Ms. Stelmach, could you just state and spell your name for the record, please?
MS. STELMACH:  My name is Sheila Stelmach.  Do you want me to spell first and last name?

ALJ OZBURN:  Yes, please.
MS. STELMACH:  S-h-e-i-l-a Sheila.  Stelmach S-t-e-l-m-a-c-h.

ALJ OZBURN:  Okay and on the commission side we have Joseph Pelle who is going to be the chief witness for the commission; also sitting at counsel table is Chris Elliott and James Hull.  Are you going to testify, Mr. Hull?

MR. HULL:  Yes.

ALJ OZBURN:  Okay.  And Mr. Elliott, are you a witness or are you an assistant?

MR. ELLIOTT:  An assistant.

ALJ OZBURN:  Okay.

MR. ELLIOTT:  At this point.

ALJ OZBURN:  Okay.  Did you -- Mr. Pelle or Ms. Stelmach, did you want to make any type of opening summary statement or would you like to just go forward with your proofs?

MR. PELLE:  I’d like to make an opening statement.

ALJ OZBURN:  Okay.  You may proceed then; Ms. Stelmach, if you want to make a summary statement or Mr. Keathley wants to make a statement on your behalf he’ll have that opportunity, but I’m going to start with Mr. Pelle.

opening statement

by mr. pelle:

Your Honor, Sheila Stelmach, the Petitioner, has questioned here the points for -- that was given to her over a period of time at the Alpena facility.  The Commission for the Blind does not have the authority to allocate points to (inaudible, coughing in courtroom) sanctioned through the operator selection system.  Thereby the commission feels that they followed appropriate procedures by awarding facility.

ALJ OZBURN:  Okay.  Mr. Keathley, did you have anything by way of opening remarks or summary?
MR. KEATHLEY:  Well, Ms. Stelmach has an opening statement if her reader could read it.

ALJ OZBURN:  Okay.  So, Mr. Armstrong, as her reader I would like for you to state and spell your first and last name for the record, please.

MR. ARMSTRONG:  My name is Jeffry Armstrong J-e-f-f-r-y; Armstrong A-r-m-s-t-r-o-n-g.

ALJ OZBURN:  Okay.  And you have a statement there?  Now, if it’s a long statement -- okay -- because if it’s a statement that you’ll be basically repeating during testimony --

MR. ARMSTRONG:  It’s one that we’ll be repeating during testimony.

ALJ OZBURN:  Okay.  Then I’m not sure -- 

MR. KEATHLEY:  It’s not a very long statement.

ALJ OZBURN:  Okay.  Mr. Keathley, can you help him identify what he’s --.  Okay, let me see.  Can you turn that document around?

MS. STELMACH:  I’ve got a number inside your packet as well.

ALJ OZBURN:  Okay.  That may be longer than an opening statement, yeah.  I think because opening statements are discretionary and we may not need that, especially if Ms. Stelmach --

MR. KEATHLEY:  I can make an opening statement.

ALJ OZBURN:  Okay, that would be fine.

opening statement

by mr. keathley:

In 2007 Ms. Stelmach bid on the Alpena CRTC facility; the contract stated that all the training was required mandatory training, that training should be considered upward mobility training which is in the commotional system points, policy, and should be pointable and she did the training; she was an excellent operator, she did everything she was supposed to do.  Her points weren’t awarded; she never received her points in preferred format which was either tape or CD or something the computer can read, she only received a small print and she feels she was denied her opportunity to promote when she bid on the facility 39 and found out that her points were not as they should be.

ALJ OZBURN:  Okay.  I know that the commission and probably Ms. Stelmach, if you’ve been working with the commission for awhile that both parties are used to using acronyms for parts of the program but to make a good record, at least the first time you use initials for something -- for my benefit -- could you articulate what those letters are referring to?  It’s just a general request of everyone today.  Okay, so what we will be doing then is starting with Mr. Pelle and you’ll be seated right there at the counsel table, I’ll just ask you to speak up, although these recorders are pretty sensitive and we haven’t had a problem sometimes they -- if you let your voice drop it may not pick things up as clearly.  So Mr. Pelle, could you state and spell your first and last name for the record, please?
MR. PELLE:  Yes.  Joseph Pelle 

J-o-s-e-p-h; second name Pelle P as in Paul, e-l-l-e.

ALJ OZBURN:  And, Mr. Pelle, do you swear or affirm that any testimony you give in this matter will be the truth?

MR. PELLE:  I do.

ALJ OZBURN:  Okay.  

JOSEPH PELLE

DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

EXAMINATION
BY ALJ OZBURN:

Q And what is your position with the Michigan Commission for the Blind?

MR. ELLIOTT:  Your Honor?

ALJ OZBURN:  Yes?

MR. ELLIOTT:  My apologies, but Mr. Pelle was not testifying, he’s representing --

ALJ OZBURN:  Oh, okay.  Okay, I’m sorry; I thought that you were the lead witness but  -- so we’re starting with you, Mr. Hull?  Is that correct?

MR. ELLIOTT:  Correct.

ALJ OZBURN:  Okay.  Then Mr. Hull, could you state and spell your first and last name for the record?

MR. HULL:  James Hull J-a-m-e-s 
 H-u-l-l.

ALJ OZBURN:  And, Mr. Hull, do you swear or affirm that any testimony you give in this matter will be the truth?

MR. HULL:  I do.

ALJ OZBURN:  Okay.  Then, Mr. Pelle, if you’re going to take the lead in asking the questions I’m going to turn it over to you.

MR. PELLE:  Okay, thank you.  Let’s have the first witness as Mr. Hull.

MR. HULL:  Your Honor, would it be all right if I stay here --

ALJ OZBURN:  Oh, no, you can sit right there.  Everyone can stay seated where they are.

JAMES HULL
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. PELLE:

Q Mr. Hull, what is your job title?

A Currently I’m the assistant Business Enterprise Program manager.

Q What are your job duties?

A My job duties are primarily to supervise, assist the promotional agents who work in the field with the operators, to oversee the portion of the budget allocated for operations of the Business Enterprise Program, to act as a direct liaison for the Business Enterprise Program database, and to -- in the absence of the program manager evaluate operator selection system points and award facilities to operators.
Q Mr. Hull, can you give us a quick thumbnail sketch of the history of our program?

A The Business Enterprise Program was established under two separate pieces of legislation; the first being the Federal Legislation of the Randolph Shepherd Act of 1936 and the second more recent is Public Act 260 of 1978 in the State of Michigan.  Each of these acts respectively grants priority and exclusive rights to food service on state and federal properties in Michigan and that program is managed by the State Licensing Agency designated as the Michigan Commission for the Blind.  What this program does is provide entrepreneurship opportunities for blind individuals to operate their own businesses as sole proprietors.  The State of Michigan provides them with equipment and initial inventory and ongoing training and support for the operation of these facilities; however the licensees make their livelihood based on the net proceeds that they accrue from their own operations.

Q What was your previous position in the program before you became the assistant program manager?

A In October of 2005 I started as a promotional agent in the Commission for the Blind; in June of 2009 I was promoted to the assistant Business Enterprise Program manager.  In June of 2010 I was promoted to the acting business program manager and then just recently in March of 2011 I returned to my original position as the assistant program manager.

Q Were you the (inaudible) during the time of the Alpena facility when Sheila was awarded that location?
A Yes.

Q Are you familiar with the operator selection system?

A Yes, I am.

Q Can you please describe the system to us?

A The operator selection system is a points based system that grants points for specific things to an individual operator.  It’s most recently been revised as of March 17th of this past year but at the time of the award the operator selection system at the time of the award in question (inaudible, speaking too fast) of the operator selection system awarded points for years of seniority, for attendance at the Business Enterprise Program annual workshop, for training of on the job students, for attendance at food shows or other voluntary trainings, for exceeding an operator’s established profit percentage for a facility; it also deducted points for failing to meet that profit expectation or for failing to submit reports on a timely basis -- or, I’m sorry, not reports, set aside fees to the commission on a timely basis.  And the operator selection system would be used when individual operators would bid on a facility; if more than one candidate were bidding on a facility their point totals based on their accumulated history in the program would be calculated and the individual operator with the highest point total would be awarded the facility.
ALJ OZBURN:  What was the second -- reason points would be deducted?  For failing to submit what?
THE WITNESS:  Because the commission provides the equipment and initial inventory as well as ongoing training to the operators, and covers costs associated with the business including rent, in many of our locations utilities, the commission covers those costs, it would also cover the cost -- the ongoing cost of replacement of equipment and the majority of the costs of repairs of equipment the agency established under guidelines allowed in the federal regulations a process to make the program self-sustaining and that is that all operators submit back to the commission 10 percent of their net proceeds and that is called the set aside fund.  And that money is mandated to be allocated to specific things within the program in order to continue the operation of the program.

ALJ OZBURN:  Okay.

THE WITNESS:  So it’s that fee which is due by the 25th day of the month following the reporting period, so for instance the March report would be due -- or the March set aside fee would be due by April 25th and late payment or late submission of that fee would incur a deduction of points.

ALJ OZBURN:  Okay.  Go ahead, Mr. Pelle.

MR. PELLE:  Thank you.  At this point I would like to offer Exhibit A -- are we doing letters?  I’m letters, correct?

ALJ OZBURN:  You’re doing the letters.

MR. HEATHLEY:  Will I get a chance to Cross-Examine --

ALJ OZBURN:  He is actually just still on the Direct of this witness but he is offering exhibits as the witness testifies and you’ll get a chance to Cross-Examine at the completion of his direct testimony.

MR. HEATHLEY:  Thank you, Your Honor.

ALJ OZBURN:  Yes, you can approach; you’re going to hand me one and hand probably Mr. Armstrong and Mr. Keathley one.  And what I’m going to do is -- going to mark this as Respondent’s Proposed A.  I’m going to -- have Mr. Hull once -- I’m jumping the gun here, but after Mr. Pelle has asked Mr. Hull some questions identifying that I’ll give you a few seconds to look it over -- you’ll have an opportunity --
MR. PELLE:  I’m very familiar with --

ALJ OZBURN:  Okay.  Okay, that’s good then.  Go ahead, Mr. Pelle, with your questioning about this.

by mr. pelle:

Q Mr. Hull, what is considered employer training in the commission policy --

ALJ OZBURN:  Well, are you -- are you on this exhibit or -- okay.  Well, let me just say this; for the record since you’ve given me a proposed exhibit I’d like to at least identify that and then if the testimony is in support of the exhibit we’ll at least know what he’s referring to.  So I need some identification of what I was just handed.

THE WITNESS:  Your Honor, may I have a copy of the document?

ALJ OZBURN:  Sure.  You don’t have a third copy?  The top says Selection Point System Revised.

THE WITNESS:  Then yes -- Your Honor, this document is the operator selection system that I was previously referring to in my testimony.  It’s the document that outlines the specific policies and the accumulation ended up of points at the time of the award of this facility.
ALJ OZBURN:  The date here is as of March 2009.

THE WITNESS:  That’s correct.

ALJ OZBURN:  Okay.  And -- you know, I think I might have your extra copy.  It looks like I was handed two, so --.  This is a three page document and -- Mr. Keathley, you’re aware of this document?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Ms. Stelmach, are you aware of this document?

MS. STELMACH:  Yes, ma’am.

ALJ OZBURN:  Okay and do you, Mr. Keathley, have any -- are you offering this, Mr. Pelle?

MR. PELLE:  Yes, I am.

ALJ OZBURN:  Okay.  Mr. Keathley, do you have any objection to this document?

MR. KEATHLEY:  No.

ALJ OZBURN:  Okay, so Exhibit A is admitted.  Go ahead, Mr. Pelle.
(WHEREUPON, Respondent’s Exhibit A was admitted at this time)

by mr. pelle:

Q Mr. Hull, again -- what is the commission rule in regards to -- I’m sorry, let me rephrase this question.  What is required training for the commission to the policy?

A Are you asking in regards to the policy of the operator selection system?

Q I’m asking what is the required mandatory training in the operator selection system, yes.

A The mandatory training that is outlined on this document would be attendance at the annual operator workshop.

Q Do the promulgated rules require operators to attend the workshop?

A The promulgated rules for the Business Enterprise Program do, yes.

Q Which rule -- can you reference which rule?

A There are two specific rules that speak to operator participation that’s required in the workshop.  Rule 24(1)(L) and Rule 47(1)(C).

MR. PELLE:  May I --
ALJ OZBURN:  Is it a copy of the rules?

MR. PELLE:  Yeah.

ALJ OZBURN:  Okay.  You have those as separate documents?

MR. PELLE:  Yes I do.

ALJ OZBURN:  Okay.  Did you provide extra copies?

MR. PELLE:  Yes, I did.

ALJ OZBURN:  Okay.  Then I’m going to mark these together as Proposed Exhibit B.  Have you seen those two rules, Ms. Stelmach?  Does that ring a bell, the 24(1)(L) and the 47(1)(C)?  Are you familiar with that?  Okay.  And Mr. Keathley, do you have any objection to those rules being admitted?
MR. KEATHLEY:  No.

ALJ OZBURN:  So Exhibit B is admitted.

(WHEREUPON, Respondent’s Exhibit B was admitted at this time)

by mr. pelle:

Q Is there training in the program for operators that do not receive points?

A Yes.

Q Can you give me an example?

A Our promulgated rules require that operators participate both in in-class and in on the job experience in order to be certified to become licensees within our program.  Operator selection system points are not awarded for that.  Our promulgated rules further outline specific on the job experiences for cafeteria certification, mandatory training points are not awarded for that.
ALJ OZBURN:  Okay, let me make sure I’m understanding this.  
examination

by alj ozburn:

Q So there is -- what did you call the first type of extra training?
A The first type of training --

ALJ OZBURN:  Is the mandatory --

THE WITNESS:  -- it’s the initial vending stand training.

Q Okay is that the same thing as the annual operator’s workshop?

A No, it’s not.

Q Okay.

A The initial vending stand training is currently a nine week in-class training that covers everything from business planning to sanitation as well as instruction on equipment use and marketing techniques, things of that nature.  And then it is followed by two --
Q Okay, let me just -- so the initial vendor stand training is nine weeks.

A The in-class portion is nine weeks.

Q Okay.  In class.  And are points awarded for that?

A No.

Q Okay.  And then next?

A And then additionally, prior to an individual being licensed they have to participate in two four-week on the job experiences working with a licensed vendor in both a snack bar facility and a vending facility -- a vending machine facility.  So four weeks in a snack bar and four weeks in a vending machine facility.  And points are not awarded for that training.  
Q Okay, go ahead.

A Additionally for those operators who would like to operate one of the cafeterias within our program, an additional 10 competencies must be obtained through an accredited source; competencies in food and beverage cost controls, food and beverage purchasing --
Q Okay, wait a minute.  If you’re going through the ten of them I need you to --

A No, I don’t -- just for example.
Q Okay.  

A Mandatory training points are awarded for those trainings.  And a ten week on the job experience must also be completed in order to become cafeteria certified and mandatory training points are not awarded for that.  Additionally all licensees are required every five years to complete and pass the National Restaurant Association Serve Safe Certification.

Q What -- give me the name of that certification again?

A National Restaurant Association Serve Safe.

Q And that is a class or a test or --?

A It is generally a test however a class is provided.

Q And how often does that --

A Operators must recertify every five years.

Q And are points awarded for that?

A No.

Q Okay.  

A Additionally certain facilities may have specific unique training requirements.  For instance, at our operation at Milan Federal Prison there are certain security trainings that the operator must participate in in order to be granted clearance to go onto the -- to go into the prison.  Mandatory training points are not awarded for those trainings.

Q Okay.  

A At our cafeteria in Fort Custer in Augusta, Michigan there are a variety of food service handling trainings that our operator must have that points are not awarded for.  Let me rephrase that.  Mandatory points are not awarded for.

Q Okay.  I don’t know if Mr. Pelle is going to ask questions that get to this distinction but -- you’re making a point about mandatory points; is there a different kind of point?

A There are two different types of training points, Your Honor.  The first is mandatory training which would be a training like our annual operator workshop where all licensees are required to attend, and then there are voluntary training points in which an operator takes something that is unique to either their facility to improve their business, unique to their business -- for instance a food show where they meet with vendors to look at different types of products that may be available, things of that nature and those voluntary trainings are sanctioned by the elected operator’s committee and are not required of any operator to participate in.
Q But they can result in the accrual of points?

A Yes, they can.

Q Okay.

A And then the last example of a mandatory training that does not result in points just this last September all those vendors who operate facilities on the highways will require to attend a conference to discuss their operations, however because not all operators are eligible to participate in that mandatory training because not all vendors were on the highways no points were awarded.

Q But that particular issue is not pertinent to this case, is it?  Or is that the location involved in this appeal considered the type of facility that required that training?

A Your Honor, that training was not required in order to be awarded that facility; that training was required of those operators who were already operating that type of facility.  It was just another example of mandatory training that would not result in the award of points.  And the reason why, the elected committee determined, was because it was a mandatory training that not all operators were eligible to participate in --

Q Right.  And I don’t want to get too involved in some of the criteria for operators -- I mean, I do want kind of a big picture of how things operate but I don’t need to get into too many -- sidelines of, you know, what may or may not apply to other operators if we can narrow it down to what was relevant to this particular applicant.
A Of course.

ALJ OZBURN:  Okay.

CONTINUED Direct Examination

BY MR. PELLE:

Q Mr. Hull, what is considered voluntary training?

A Well as I stated, voluntary training is rather a broad range.  Voluntary training could be participation in a food show; voluntary training could be additional security clearances or requirements of a particular facility.  Voluntary training would also include any college courses or classes above and beyond the general operations of the business, primarily above and beyond the mandatory annual operator workshop.

Q And can you tell us how the points are awarded to the operator?

A An operator who’s requesting voluntary training might submit their documentation which includes proof of participation in the training as well as a statement of how that training benefited their operations to the elected operator’s committees training subcommittee.
ALJ OZBURN:  Okay.  What’s the name of that committee again?

THE WITNESS:  The elected operator’s committee.

ALJ OZBURN:  And -- what does that consist of?

THE WITNESS:  The elected operator’s committee is the committee of operators elected by their peers.  It’s 11 members who actively work with the agency to further the program.  They work with the agency for the development of policies, for the implementation of policies; they also act as an advocate for operators to assist them in their business, to assist them in hearings, and things of that nature.

ALJ OZBURN:  And they are operators elected by their peers.

THE WITNESS:  So after an operator has submitted their documentation to the elected operator committee’s training subcommittee chair, that chair, through a method of either past practice or consultation with their subcommittee members, notifies the agency whether or not to award points for voluntary training.  And the agency, acting only on what it’s instructed to do by that subcommittee, records those points.

ALJ OZBURN:  And just for purposes of the record whenever you’re referring to the agency you’re referring to the Michigan Commission for the Blind Agency?

THE WITNESS:  Yes.

ALJ OZBURN:  Versus commission separately.

THE WITNESS:  Yes.

ALJ OZBURN:  Okay.   And -- go ahead; I’ll let you go ahead, Mr. Pelle.

by mr. pelle:

Q Was the commission notified to award the voluntary points to Sheila?

A No.  Not prior to her bid in October of 2010.

Q Does the commission have authority to award points?

A No.

Q How are operators made aware of the points?

A In years past the commission would provide at the annual operator workshop a list of operators and their points.  It was felt by many operators that that list did not provide an accurate basis and they wanted to see a full breakdown of how those points were accumulated.  So the agency began providing a list to all operators of all operators of every single operator’s points at the annual workshop.  It was still felt by the operators that that information was not being provided timely enough for them to keep track of and review points themselves so a policy went into effect in 2009 asking the agency to provide a full breakdown of each operator’s points to that individual on a quarterly basis.
ALJ OZBURN:  Okay, so -- each individual operator got a list of all the points the collective group of operators received?

THE WITNESS:  Annually.  And quarterly they just received a list of their own points.

ALJ OZBURN:  Okay.  Let me just write that down.  Okay.

by mr. pelle:

Q Mr. Hull, how long has Sheila been at the Alpena facility?

A Oh, gosh.  February -- I want to say 2007.  But now that I’ve said that I really want to say 2006 but I think 2007 is right.

Q Was Sheila awarded any points in 2010?

A She would have been awarded points for seniority if she had attended any voluntary trainings that the subcommittee -- the training subcommittee of the elected operator’s committee awarded points for she would have been given credit for those.

ALJ OZBURN:  Okay, let me stop you there.   There’s some standard award of points or point amounts for something such as seniority?

THE WITNESS:  There are certain points that operators accumulate in a standard basis, yes.

ALJ OZBURN:  Okay --

THE WITNESS:  They’re not I suppose awarded, they’re just accumulated, would be a better word. 

ALJ OZBURN:  Okay.

THE WITNESS:  So she would have accumulated points for seniority, she would have accumulated points for if she had exceeded her profit percentage; she may have been awarded by the training subcommittee training points; those all would have been available to her.
by mr. pelle:

Q Did Sheila raise any concerns about her facility in regards to points in 2010 and the timeline is from the workshop in April of 2010 until the Grayling facility was awarded?
A Not that I’m aware of.
ALJ OZBURN:  And do we have a date of the Grayling facility awarding?

THE WITNESS:  Your Honor, that would have been approximately mid to late October of 2010.

by mr. pelle:

Q How are the point concerns addressed?

A If an individual operator has concerns about her points they should contact their promotional agent and then follow up with the Business Enterprise Programs assistant or -- business enterprise manager or assistant manager.

ALJ OZBURN:  The April 2010 annual workshop is significant because they also get -- like a master list at that time?  Is that what you’re --

MR. PELLE:  That’s correct.

ALJ OZBURN:  Okay.

by mr. pelle:

Q What occurred when Sheila did raise her concerns?

A The agency had to take several steps when Sheila voiced her concerns.

ALJ OZBURN:  Okay and do we know when this communication process started?

THE WITNESS:  I do, Your Honor; we were notified late October that Ms. Stelmach had concerns about the award of the facility.

ALJ OZBURN:  And that would be October of 2010?

THE WITNESS:  2010.  Correct.
ALJ OZBURN:  Okay.

by THE WITNESS:  

A And we were under a bit of a constraint because the operator of the Grayling Frederick Rest Area vending facility was retiring.  So the commission took a step to temporarily move that operator who had been awarded -- and the commission believes accurately awarded -- that facility to that location to allow the retiring operator to -- to retire.  And then we took the step of initiating an administrative review which is the first step in the grievance process outlined in our promulgated rules to evaluate Ms. Stelmach’s claim that she had not been appropriately awarded points and made a determination from there.

ALJ OZBURN:  Okay.  Let me make sure I’m understanding.  
re-examination

by alj ozburn:

Q So, around the same time that Ms. Stelmach contacted the agency about her concerns about points -- kind of independently the Grayling facility operator was retiring and a decision was made to move that operator thereby freeing up that facility for another operator?  Is that -- would that be a correct statement or --?

A Ms. Stelmach did not raise her concerns about her points to the agency until after the agency had taken steps to bid out that Grayling facility; she had bid on that location and had not been awarded it because another individual had a higher accumulated point total than she did --

Q Okay, let me -- and so now I need to understand the timeline here.  Are we talking about a bid Ms. Stelmach made prior to October of 2010 or at the time the operator was moved in anticipation of retirement?

A Operators are notified via a phone system of potential locations that they’re eligible to bid on.  And that bid period lasts for seven days.
Q Okay, so --

A So she would have to place her bid within seven days of being made aware that that facility was available which was mid-October of 2010.

Q Okay so Ms. Stelmach and all the other -- potentially qualifying operators got this notification?

A That’s correct.

ALJ OZBURN:  I’m just writing.

MR. KEATHLEY:  Can we clarify what notification they got?

ALJ OZBURN:  Okay, let me just finish writing something here.  
BY ALJ OZBURN:

Q So, if I understood you right the agency sent notice to all qualifying operators that they could bid on the Grayling facility around mid-October?

A In a manner of speaking.

Q Okay.  And then what occurred?

A Ms. Stelmach, as well as several other individuals, bid on that location and their points were evaluated and the commissioner awarded the location to the individual with the highest accumulated points total based on the operator selection system.  We are required to announce the bidders and their point totals to all operators and it was at that time that Ms. Stelmach notified us that she believed her point total was inaccurate.

Q Okay, I see.  So -- did the agency make the decision or was the elected operator’s committee involved in the decision to award points -- to award the facility? Based on the bid. I’m not understanding.
A The -- it is the responsibility of the program manager to evaluate those points that have been reported and determine who is the highest bidder on a location.  The program manager does not award points, they count up those accumulated points and those points that have been awarded by the elected committee for training and then it is the program manager’s responsibility to award the facility to the operator with the highest accumulated points.  So the agency awards the facility based on the point totals from the operator selection system which are either accumulated or awarded by the elected committee.

Q Okay.  And then you basically broadcast that to everyone and that was what -- was the catalyst for receiving Ms. Stelmach’s appeal?

A That is correct.

Q Okay.  And your understanding of what the basis of her appeal was -- is what?

A My understanding is that Ms. Stelmach believes that because her facility required, and in its contract actually used the term mandatory trainings, that she believes that she should be awarded two points for each of those mandatory trainings as outlined in the operator selection system that was in effect at that time.  It’s our belief that although base required those mandatory trainings, mandatory trainings as defined by the commission have only been those trainings that were required of all operators, for example the operator annual workshop, and therefore they were not mandatory trainings.  Those constitute voluntary trainings in which she would have to make her appeal to the elected operator’s committee and have them notify the agency whether or not they have determined to award points.
Q Okay.  And I might have to repeat some things so that I -- to see if I’m getting this.  So Ms. Stelmach specifically referred to some training that she went to in conjunction with -- and I think you said the Alpena facility was an ongoing facility that she was the operator for?

A Your Honor, she was operating a facility that we identify in our program as the Alpena CRTC; it is a military base of the Phelps Collins Airbase in Alpena, Michigan.
Q Alpena -- what were those letters?

A CRTC, stands for Combat Readiness Training Center.

Q Okay.  So she already had that facility, correct?

A That is correct.

Q Okay.  And she, in her appeal of the award of the Gaylord -- or Grayling facility was asserting that she participated in some training regarding that facility that she thought should have gotten the mandatory point awards that are given and the agency determined that those were in the category of voluntary points that only the elected operator’s committee can award?

A That is correct.

Q Okay.  Just a minute.  

ALJ OZBURN:  Okay.  Back to you, Mr. Pelle.
MR. PELLE:  Thank you.  Your Honor, at this time the commission rests, however we would like to take the opportunity to recall James as a witness again another time.

ALJ OZBURN:  Okay, that’s fine.  Mr. Keathley, any Cross-Examination of Mr. Hull?

MR. KEATHLEY:  Yes, Your Honor.

Cross-Examination

by mr. keathley:
Q Mr. Hull, good morning.
A Good morning, how are you today?
Q It is still morning --

(Inaudible multiple voices speaking)

by mr. keathley:

Q I wanted to ask you about the operator selection system.  Where you insinuated that the only mandatory training was that of the annual workshop?  Do I understand that right?  Are you saying that’s the only mandatory training?

A That is our contention, yes, that as of this time that is the only mandatory training that points are awarded for.

Q Can you tell me who awards those cumulative points you were talking about?  I mean, I know they accumulate but they must be awarded at some point.  To accumulate to go to a certain person don’t they have to be awarded?

A No, accumulation is not the same as award.  Points are awarded by the subcommittee added to the total and the whole amount is accumulated.  I suppose I’m confused about the semantics --

Q Proper percentage points, who awards those?

A No one awards those; they’re based off what the policy states.

Q So the operator never receives those points?

A No, they’re accumulated based off what the policy states.

Q So they’re accumulated and awarded to that operator?

A No.

Q Okay --

ALJ OZBURN:  Okay, I’m confused too.

MR. KEATHLEY:  As am I.

ALJ OZBURN:  Okay.  If I understood you right there are -- different activities that can result in point accumulation?

THE WITNESS:  Yes, Your Honor.

ALJ OZBURN:  One is attendance at the mandatory annual workshop.

THE WITNESS:  Yes.

ALJ OZBURN:  But you also -- referred to a criteria such as years of participation in the program, seniority.  Let’s just start with that.  Is that something that is assigned points by the agency or does that fall under the -- the voluntary point?

THE WITNESS:  Your Honor, if I may --

ALJ OZBURN:  Yes.

THE WITNESS:  -- clarify.

ALJ OZBURN:  Yes, please.

THE WITNESS:  Mr. Keathley is -- (inaudible) interchangeable words.

ALJ OZBURN:  Well, let’s just assume because I don’t know --

THE WITNESS:  So -- no, to explain --

ALJ OZBURN:  Right.

THE WITNESS:  To explain.  The agency does not award points.  

ALJ OZBURN:  Okay.  So maybe we’re talking about --

THE WITNESS:  The system has a specific criteria that the agency would apply to an individual operator’s record.

ALJ OZBURN:  Okay, let’s -- I think I know where you’re going here.  Let’s eliminate the word award.  Because it appears that the -- more significant word would be the accumulation of points.  They come from different pots but in the end decisions are made on that accumulated point total.  If I understood -- Mr. Keathley’s question, it was to determine where do these points potentially come from.  I mean, you could say award; I would say assign, but I don’t know that the semantics of that  --
by mr. keathley:

Q Who accumulates these points?

A Operators.

Q Who does the accumulation totals?  Who puts those totals together?

A The program secretary totals up the amount --

ALJ OZBURN:  So that would be the agency?

THE WITNESS:  Yes.

ALJ OZBURN:  Okay.

BY MR. KEATHLEY:

Q And those are never approved by the program manager or assistant manager or promotional agent?
A No, actually that’s not what I said.  I said that --

Q I’m asking.

A No.  They are reviewed and approved by the program manager.

Q So you don’t consider approving a point awarding a point?

A No, I don’t.

Q Okay.  When Sheila interviewed -- as well as Carla Chambers (ph), myself -- I guess I don’t want to put myself in there because I’m not testifying -- what’s Tim’s last name?  Is it Chambers as well?  When Sheila interviewed for the Alpena CRTC facility, was the question ever brought up about this mandatory training and whether or not it is pointable?

A Yes, the question was asked.

Q What exactly was -- the question was asked that is his mandatory training pointable?

A Yes.

Q And what was your reply to that?

A That I believed that an operator could make a request of the elected operator’s committee and that I would support that request.

MR. KEATHLEY:  Your Honor, as soon as he can find this -- one of the exhibits, I’ll tell you in a second, that we submitted -- there’s -- some affidavits of some other witnesses that attended that interview.  It should be near the end of your stack.

MR. PELLE:  I object this evidence cannot be corroborated, Your Honor.
ALJ OZBURN:  What?  I didn’t hear your objection.

MR. PELLE:  This evidence -- these affidavits cannot be corroborated at this time.

ALJ OZBURN:  Well, I just want him to get out the document he’s referring to, I will -- once it’s identified then we’ll be deal to whether or not it’s competent evidence.  Okay.  I’m not going to go through these; I’m going to have you come up and get these documents and then if you can find the one that --

MR. KEATHLEY:  I can find the one I want right now.

MR. PELLE:  Mr. Hull, do you remember telling --

ALJ OZBURN:  Wait a minute, wait a minute.

MR. KEATHLEY:  Here we are.  Exhibit Twenty-Five and Twenty-Five A.

ALJ OZBURN:  Okay.  Now -- do you already know what these are, Mr. Keathley, you don’t need --

MR. KEATHLEY:  Yeah.

ALJ OZBURN:  -- to have them in front of you?  Okay.  And what are you proposing these two documents are?  Twenty-five and twenty-five A?

MR. KEATHLEY:  Testimony from two people that were at the interview that heard Mr. Hull say that this was pointable and mandatory.
ALJ OZBURN:  Okay.  And these -- the people that are supposedly -- submitted these affidavits?  It looks like a Kenneth Hepp (ph) and a Carla Chambers; do you have them available to testify today?

MR. KEATHLEY:  No, they’re in the state of Florida, that’s why we had to get affidavits.  But they were at the interview; they interviewed for this CRTC facility --
ALJ OZBURN:  Okay.

MR. KEATHLEY:  -- as well.

ALJ OZBURN:  Unfortunately this would not be competent evidence of -- to prove the fact that that actually occurred there.  Sometimes affidavits are allowed into evidence but not for the purpose that you are -- appear to be submitting those.  But Ms. Stelmach is someone -- I mean, she’s the crucial person that was in the interview; when it’s her turn to testify --

MR. KEATHLEY:  Right, and those were just some support of her testimony --

ALJ OZBURN:  Yes.  And I’m not going to admit those at this time because I cannot use them to corroborate without having a witness here to affirm that they were there and what the discussion was and so -- and so I’m not admitting those at this time.  But you can continue with your questions of Mr. Hull.

BY MR. KEATHLEY:  

Q So do you remember telling Ms. Stelmach and the rest of the applicants that the mandatory in-service training, the base required was pointable?

A No, I did not say that.

Q Did you ever tell them that it’s pointable in any way?

A No.

Q Well can you explain to me what you said to them about the mandatory in-service training?
A Well first, I wouldn’t categorize it as an in-service training; secondly, what I told them was if they chose to accept a facility that there were mandatory trainings that were required under the contract and that that training would be pointable if they made the request that they elected to make.

Q So you’re saying that these are sanctioned?

A No, that’s not my determination.

Q Well how can you tell somebody it’s pointable if you don’t know if it’s sanctioned?

A I said that they could request it from the elected committee and that I would support their request.  I did not guarantee that they would be pointable.

Q Okay.

A So that’s why when you asked me did I say they were pointable?  No, I did not.

Q Are you familiar with the -- selection point system?

A Yes.

Q I want to read something to you and see if you’re familiar with it as far as the training goes, number three.

ALJ OZBURN:  What are you reading from, sir?

MR. KEATHLEY:  The one that you submitted, selection point system.

ALJ OZBURN:  Okay, you’re referring to Exhibit A.

MR. KEATHLEY:  Right.

ALJ OZBURN:  Okay.

by mr. keathley:

Q “Training.  Bidders are awarded two points for each required training session attended; e.g. and the workshop.”  It being written that way do you think that’s written in a way that says an annual workshop is the only mandatory training?

A Barring guidance for any other mandatory training, yes; e.g. is Latin for for example.

Q Exactly.  For example.  So they’re using that for an example here and you’re saying -- you read this as saying that that’s the only one.

A Barring guidance from any other source and policy manual or rules, yes.

Q Including the guidance of this policy itself?

A The policy itself lists no other mandatory trainings.

Q Okay.  “Three points for each voluntary session attended, e.g. college class.”  So would you say that that part means only college classes are voluntary training?  Because that is Latin for --

A You’re right.  However, the elected committee has subsequently voted to allow other points to be awarded for other voluntary trainings.

Q We read on.  “Only one point is awarded for voluntary attendance of a food show with a limited two food shows per year.  To be awarded points for voluntary training the training but be sanctioned by the EOC training subcommittee.”  Is there any place in this selection point system that you’re aware of that requires an operator to apply for voluntary points?

A In order for the agency to be made aware as to whether or not a particular training actually fits the criteria of a sanctioned training it’s been standard practice that the operator make that request for verification of sanctioning.
Q To --?

A The elected operator’s committee.

Q But nowhere is it required?

A It’s been standard of practice.

Q But not required anywhere.

A It’s been standard practice. 

Q So I’m not going to get an answer.  Okay.  “Training does not include the initial basic (inaudible) and training.  Operators earn three points upon successful completion of all upward mobility training required with specific location.”  Would you say that Mrs. Stelmach’s training was specific to her location for mandatory training?

A Yes.

Q Okay.  So do you think she should receive three points for upward mobility training for those trainings?

A No.

Q Can you explain that?

A Upward mobility training is training to assist an operator to move up in the program.  For instance, for an operator to go from a single manned operation in a snack bar to a large scale cafeteria that requires uppers of five to ten employees.  Upward mobility training is not meant to consist of ongoing recertification training which is my interpretation of the kinds of training that Ms. Stelmach was participating in that was mandatory under her contract.

Q Okay, I’m going to read something to you from the BP state rules.

ALJ OZBURN:  Wait, now are you referring to the Exhibit B rules?  The twenty-four and the --

MR. KEATHLEY:  Exhibit -- yes.  Eleven would be our exhibit.

ALJ OZBURN:  Okay, but is it the same thing or are you referring to a different rule?

MR. KEATHLEY:  It’s a different rule but it’s pertaining to the same thing; it’s the actual rules and this is the policy. 

ALJ OZBURN:  Okay, no, I thought when you indicated you were about to read a rule that maybe you were referring to the rules that have been admitted as Exhibit B which is 24(1) and 47(1)(C).  Are you referring to something different?
MR. KEATHLEY:  Yeah, that’s a different rule.  I’m going to be reading from Rule 44 I believe it is?

ALJ OZBURN:  Do you have a copy of that in your pile?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  I shouldn’t refer to it as a pile.

MR. KEATHLEY:  Exhibit Eleven.

ALJ OZBURN:  Okay. I’ll let you --

MR. KEATHLEY:  Your Honor, may I take a moment to (inaudible)?

ALJ OZBURN:  Oh absolutely.

MR. KEATHLEY:  This is -- Your Honor, that’s Exhibit Eleven.

ALJ OZBURN:  And it’s their Proposed Exhibit Eleven.

by mr. keathley:

Q And what is Exhibit Eleven exactly, Greg?

A It is the Business Enterprise Program state rules.  The rules that govern the program.

MR. PELLE:  I need a moment to --

ALJ OZBURN:  Sure.  But if you could help us to narrow it down.  Rule --

MR. KEATHLEY:  Rule 44, Subsection Two.

ALJ OZBURN:  What page?  At the top there’s some like page --

MR. KEATHLEY:  Oh, 19 on my document, Your Honor.

ALJ OZBURN:  Page 19 of 24?

MR. KEATHLEY:  Yes.

MR. PELLE:  I’m still searching, Your Honor.

ALJ OZBURN:  Okay.  And -- because this all runs together here.

MR. PELLE:  Your Honor, was it Rule 54?

MR. KEATHLEY:  Forty-four.  Subsection two.

ALJ OZBURN:  What -- the break out of -- oh, I see -- this is kind of confusing here.

MR. KEATHLEY:  I just want to show that Mr. Hull’s definition about upward mobility and the rule’s definition differ.

ALJ OZBURN:  Okay, but we need to be all on the same page.  And this is -- because I don’t know if they gave you a highlighted copy of the rules.  On page 19 of 24.  Where I have -- Mr. Hull, you can come up here.  And then -- let me show you -- because I found it.  It’s the way this is copied.  Yours is even copied differently than mine.  So these pages are not going to be on the same page.  And you have it on your computer, Mr. Pelle?  Rule 44-2 it looks like.

MR. PELLE:  Rule 44-2, correct?

MR. KEATHLEY:  Yes.

MR. PELLE:  I got it.

ALJ OZBURN:  Okay.  We’re all on -- I think -- the same rule.  Now, why don’t you read what you’re wanting Mr. Hull to focus on.

MR. KEATHLEY:  Okay.  We all heard his definition so I want him to read the rule.

ALJ OZBURN:  Okay.

by THE WITNESS:  

A “Forty-four Section Two, A licensee shall receive upward mobility training including further education and additional training or retraining or improved work opportunities.  Upward mobility training includes training (including) licensee to become a cafeteria facility licensee which is appropriate of the mobility training as described in sub rule four.  Four-A of this rule, number three; if a licensee in his or her (inaudible) have identified specific training needs that would improve the management of a vending facility that is a promotional agent may arrange for the training.  The following training is authorized.  Classroom training at the Michigan Commission for the Blind Training Center in Kalamazoo, on the job training either a licensed facility or another facility program -- program facility.  Regional group training classes.  Training provided by a third person that is approved by the commission for training provided by another pre-approved source.  The commission shall reimburse a licensee for training only if all the following conditions are met. The training improves management skills related to current operation that relates to upward mobility within the program; the training was requested in writing and pre-approved by program staff; the training is completed successfully.”

ALJ OZBURN:  Okay.  And then your question is?

by mr. keathley:

Q Would you say that coincides with your opinion on upward mobility?

A Yes.

Q The opinion you just gave us?  Did you not just say that your opinion was that upward mobility was only when somebody was moved from facility to facility?

A The rule that you just read stated, if I’m not mistaken, that upward mobility training is to provide an improved business outcome or improved outcome for operations of a facility.  That’s not the exact language but that is what it said.  A recertification does not necessarily constitute an improved outcome; all it constitutes is compliance.  Therefore it would not qualify based on that definition as upward mobility.

Q So you think that -- going back to the selection point system revised, you think the part in here that says, “Operators earn three points upon successful completion of upward mobility training required for a specific location” is wrong?  That should have never been looked at?

A That’s not what I said.

Q It would appear that that’s what you’re saying.

ALJ OZBURN:  Okay.  No arguing -- wait, wait just a minute.  Wait just a minute.  Mr. Keathley, at this point you can only ask questions not make statements.

MR. KEATHLEY:  Okay.  I think I’ve made my point.

ALJ OZBURN:  Okay.  Do you have any other questions of Mr. Hull?

MR. KEATHLEY:  No.  Not at this time.

ALJ OZBURN:  And any Redirect, Mr. Pelle?

MR. PELLE:  One second, Your Honor.

Redirect Examination

by mr. pelle:

Q Mr. Hull, does the Commission for the Blind have authority to award points for training for the Alpena facility for their required training?

A No.

MR. PELLE:  No further questions, Your Honor.

ALJ OZBURN:  But as a follow up to that question in conjunction with the -- Exhibit A selection point system number three, regulations regarding training.

re-EXAMINATION

BY ALJ OZBURN:

Q The three points -- and for upward mobility training is something that can be assigned or awarded by the EOC?

A The three points for completion of upward mobility training are accumulated upon successful completion of upward mobility training which at this time Ms. Stelmach has not completed for her operations of the Alpena CRTC.

Q Okay.  Who -- who conducts what you consider to be upward mobility training?

A Upward mobility training is conducted through a variety of sources as outlined in the rule.  Mr. Keathley stated earlier that some of that training may take place at our residential training facility in Kalamazoo.  We may also use third parties that are approved sources.  Examples of that would be an individual tutor to provide training on computer skills, training on employee management.  Additional sources of upward mobility skills are outlined in the cafeteria certification competencies which are required to be taken in an accredited university and which the commission will pay for that.  An individual going to a cafeteria, as Ms. Stelmach did, is required to complete 10 competencies and 10 weeks of on the job training.  She’s also required to submit a plan to the commission for how it is that she’s going to complete that as part of that plan and it also includes the operations of the facility because she is operating the facility while working on those competencies.  As of this date she has not completed that plan and therefore is not entitled to accrue those upward mobility points.

MR. KEATHLEY:  That’s as far as --

ALJ OZBURN:  Okay, wait a minute; wait, wait, wait, wait --

(Inaudible multiple voices speaking)

ALJ OZBURN:  Wait a minute; you’re making an argument at this time and procedurally it doesn’t fit into how we --

MR. KEATHLEY:  All right, you can get it from him and I know he’s giving you wrong answers --

ALJ OZBURN:  Well, but he’s the one -- he is the witness on the stand; you are a representative not a witness.  And it is only the witness that is testifying that can answer questions at this time unless I specifically ask you a question separately from the testimony.  So you can’t just interject responses.  You’re going to have to get your counter argument through your witness which I’m not sure we’re there yet but we may be getting close.

MR. KEATHLEY:  Well, Your Honor, how do I get my counter argument through my witness about answers he’s giving you that you’re asking him?

ALJ OZBURN:  Because what you need to be doing is writing down anything that you want to dispute through your witness as he testifies.  Right now we’re on Redirect meaning Mr. Pelle is able to ask him some follow-up questions to your questions, and you’re actually going to get one more shot at asking him questions on Recross.

MR. KEATHLEY:  Okay, Your Honor.

ALJ OZBURN:  Okay.  
by alj ozburn:

Q But to make sure that I’m following here, what you just testified to, Mr. Hull, to me means that upward mobility training is something that the agency has specifically identified.  What would qualify for the upward mobility training points and that has to do -- or concludes this completion of competencies and submission of plans.  Would that be a correct statement?  Because if I understood what you said --
(Inaudible multiple voices speaking)

by THE WITNESS: 
A -- about 85 percent correct, Your Honor.

Q Okay.  Because what I understood you to say was that there were some competencies that had not been completed and a plan that had not been submitted and therefore she did not qualify for points in conjunction with upward mobility training.

A Your Honor, allow me to be slightly more clear then.

Q Okay.

A Upward mobility is a request that an operator makes of the agency to provide additional support to assist them in moving to a larger or more complicated facility.  The request is made of the promotional agent in charge of the facility that the operator is going to and the promotional agent who is the Business Enterprise Program’s liaison to the facility refers them to their vocational rehabilitation counselor for the development of something -- or update actually -- of a document called the individual plan for employment an IPE.

Q Okay, just a minute because I’m going to have to follow this because now you’re talking about the Michigan Rehabilitation Services Program and I didn’t understand their relationship.  But, we may not have to get that specific.
A It’s not actually MRS.  It’s vocational rehabilitation within the Commission for the Blind.

Q Okay.  But you have IEP’s in addition to MRS having IEP’s?  Individual Employment Plan?

A IEP -- yeah, I can never get that straight.

Q Okay.  But, let me -- I need to walk you through this.   So the upward mobility training is requested by the operator but they have to go through the promotional agent of the facility they want to move to?  Is that what you said?

A They work with a promotional agent, yes.  

Q And I’m not sure that it’s significant -- if I’m missing any steps, but after that training is requested who provides it?

A The vocational rehabilitation facilitates it.  And they do it through a variety of systems.

Q And then -- 

A Prior to the commencement of that facilitation the operator presents a written plan to the program manager to make sure that the training that they are going to get meets the requirements of the program.  Ms. Stelmach has done all of that.  She has gotten approval from the agency, she has worked on many of her competencies and provided documentation, however she has not yet completed her plan.

Q Okay.  And the competencies --

A Yes.

Q -- is that part of the written plan?  Who determines what competencies are involved in this particular plan?

A The elected operator’s committee and commission board actively work together to develop these ten competencies which are found in the Business Enterprise Program policy manual.
Q And -- you said that Ms. Stelmach did present a written plan to the program manager?

A Yes.

Q For approval.

A Yes.

Q And -- I’m trying to determine what stage she’s at.  Where is she related to the competencies?

A It’s my understanding that she has completed many of the competencies but she has yet to complete the 10-week on the job training that is also required for that certification.  And discussion of how that 10-week on the job training is to be facilitated is a part of the plan so therefore the plan is not complete until that on the job training is complete.

Q Okay, so the agency approved the plan she submitted.

A Yes.

Q But part of the plan that was approved has not been completed?

A That is correct.

Q Okay.  And -- and an example of something that has not been completed is the 10-week on the job training?
A That is correct.

Q Okay.  

ALJ OZBURN:  I think we’re still on Redirect; do you have other questions, Mr. Pelle?

MR. PELLE:  Are you saying Mr. Pelle or Mr. Keathley?

ALJ OZBURN:  Well, I think we’re still on Redirect and that Mr. Keathley kind of asked a question that got us -- into -- some of his concerns, but it doesn’t matter.  Do you have any other questions, Mr. Pelle?

MR. PELLE:  I do not.

ALJ OZBURN:  Now, Mr. Keathley, do you -- this is your last chance while Mr. Hull is the witness.

MR. KEATHLEY:  Yeah, I think we may be getting a little off topic here; we were talking about -- Mr. Hull was talking about Ms. Stelmach’s applying for the upward mobility training except that’s for her cafeteria training.  The training that we’re asking for the mandatory points for is not included in that plan at all --

ALJ OZBURN:  Okay but -- as well -- you’re directing that to me as a statement.  Is there a question in there?

MR. KEATHLEY:  Yes.

Recross-examination 

by mr. keathley:

Q Mr. Hull, is the mandatory required training Ms. Stelmach is required to take by the permit between the commission, Ms. Stelmach, and the base part of the upward mobility training that you’re talking about now?

A No, I don’t believe Ms. Stelmach has made any request for upward mobility training for the training that’s required under her contract.  It’s not a permit.

Q Did Ms. Stelmach complete the required mandatory training?  The base required based on permit required?

A It’s my understanding that she was satisfied with the requirements of the contract.

MR. KEATHLEY:  At this point, Your Honor, should we have the exhibits you have up there, one being the contract and -- and one being something from the base saying that Ms. Stelmach did complete this training?

ALJ OZBURN:  Okay.  I don’t want that now because that would not be an exhibit that you would offer through Mr. Hull; that would come from Ms. Stelmach.

MR. KEATHLEY:  I just wanted to clarify with Mr. Hull that the training --

ALJ OZBURN:  Okay, remember you’re going to have to ask this as a question.

by mr. keathley:

Q Mr. Hull, so it’s your opinion Ms. Stelmach did complete the mandatory required training?  Required of her by the permit?

A It’s my understanding that she did.  Not my opinion.

Q Thank you.

ALJ OZBURN:  Any other questions of Mr. Hull?

MR. KEATHLEY:  No, that’s it.

ALJ OZBURN:  Okay.  Mr. Pelle, are you -- is Mr. Hull your only witness?

MR. PELLE:  Yes.

ALJ OZBURN:  Okay, then let’s take a break -- we’ll take a 10-minute break here and we’ll come back --

MR. PELLE:  Could I ask a clarifying question?

ALJ OZBURN:  Sure.

MR. PELLE:  To Mr. Hull?

Redirect Examination

by mr. pelle:

Q Mr. Hull, is the Alpena facility required by permit or is it contract?

A It is contract.

Q Okay.  

MR. PELLE:  Just for clarification this is a contract not a permit.

ALJ OZBURN:  Okay, I’m not sure if that’s significant, but -- we’re going to take a break here.

(WHEREUPON, a brief recess was taken at this time)

ALJ OZBURN:  We’re back on the record.  And, Mr. Pelle, were you done with your proofs?

MR. PELLE:  Yes, I am.

ALJ OZBURN:  Okay.  So now we’ll be moving to Ms. Stelmach’s proofs and I’m going to assume Ms. Stelmach is going to be the first witness; is that correct?

MR. KEATHLEY:  That is correct.

ALJ OZBURN:  Okay.  Ms. Stelmach, could you state and spell your first and last name for the record again, please?

MS. STELMACH:  Sheila Stelmach.  Sheila is S-h-e-i-l-a; Stelmach is S-t-e-l-m-a-c-h.

ALJ OZBURN:  And, Ms. Stelmach, do you swear or affirm that any testimony you give in this matter will be the truth?

MS. STELMACH:  Yes.

ALJ OZBURN:  Okay, go ahead, Mr. Keathley.

SHEILA STELMACH
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION
BY MR. KEATHLEY:

Q Ms. Stelmach, on or about the end of February, 2007 did you travel to the Alpena CRTC facility for the purpose of interviewing?

A Yes.

Q For the job of operator of that facility?

A Yes.

Q And during that instruction process was yourself and the other applicants instructed on any conditions in place were you awarded Alpena --

MR. PELLE:  (Inaudible) speculation.

ALJ OZBURN:  What?

MR. KEATHLEY:  I’ll rephrase.

ALJ OZBURN:  Okay.

MR. KEATHLEY:  That was in support of our affidavits is where that came in.

by mr. keathley:

Q And during the instruction process was yourself instructed on any conditions in place were you awarded Alpena CRTC facility?

ALJ OZBURN:  I’m not sure I understand that question.  Were you -- could you repeat that?

MR. KEATHLEY:  Well we finished with Ms. Stelmach said that she did go to that facility for the purpose of interviewing.

ALJ OZBURN:  Right.

MR. KEATHLEY:  And I was asking and during that interview process was yourself instructed on any conditions in place were you awarded the Alpena CRTC facility?

ALJ OZBURN:  Any conditions in place?

MR. KEATHLEY:  Right.  Was she instructed of any conditions that were in place if she was the winning bidder of the facility?
ALJ OZBURN:  Okay.  Do you understand what he’s asking because I’m not sure I do.  I don’t know what you’re -- any conditions in place.

MR. PELLE:  I do not.

ALJ OZBURN:  I -- I -- there’s something that you’re trying to get to but --

by mr. keathley:

Q During that interview process were you told of any conditions that you must abide by --

ALJ OZBURN:  Conditions -- oh, okay.  Okay, maybe that will clarify.

by THE WITNESS:  

A Yes.

ALJ OZBURN:  Okay, so informed of conditions -- that would be in place if she did get the facility?

MR. KEATHLEY:  Right.

ALJ OZBURN:  Okay.  Go ahead, Ms. Stelmach.

by mr. keathley:

Q Was one of these conditions required training?

A Yes.

Q Can you tell me who instructed yourself about this training?

A Master Sergeant Hoskinson who is my chain of command at the facility told me as well as the other applicants that we would be required to do a lot of training every year in order to enter the base.  And to do my job.

MR. PELLE:  Objection, Ms. Stelmach is to talk about what she knows, not what the others --

ALJ OZBURN:  Well, I’m just taking that as she was there with some others and this happened during the interview process; it’s not really going to be material to my decision, but as long as she’s not quoting other people at this time she can talk in that narrative fashion.

MR. KEATHLEY:  Well that was my next question.

by mr. keathley:

Q Who was present?

ALJ OZBURN:  Well, I don’t think that’s going to be material --

(Inaudible multiple voices speaking)

ALJ OZBURN:  Right.  The problem is that you’re not going to be able to introduce those affidavits without the people that filled them out.  Just the fact that Ms. Stelmach was there and is attesting to those people being there, those affidavits that you offered -- what you appear to want them in the record for was the actual statements in there of those people, something that happened at the meeting.

THE WITNESS:  Even though they’re notarized?

ALJ OZBURN:  Even though they’re notarized.  Because they need to be -- if it relates to something substantive, which that’s where we getting here, they need to be available to be Cross-Examined -- for the voracity of their statements.

by mr. keathley:

Q Ms. Stelmach, did Mr. Hull ever instruct you or mention (inaudible) what is required training?

A Yes, he did.

Q Please explain.

A Can I mention names or --?  One of the applicants asked him directly --

ALJ OZBURN:  Okay, maybe -- maybe I need to back up here.  Are we still talking about this interview process that took place in February of 2007?  So -- and you’re going to have to say out loud yes or no because you were shaking your head and I -- I need --

THE WITNESS:  Yes.

ALJ OZBURN: Okay.  I need all of your responses to be audible because of the recording here.  So, we’re still talking about the February 2007 interview for the Alpena facility?

THE WITNESS:  Yes.

ALJ OZBURN:  Okay.  And Mr. Hull was there?

THE WITNESS:  Yes.

ALJ OZBURN:  Okay.  So you’re referring to something that Mr. Hull said?

THE WITNESS:  Yes.

ALJ OZBURN:  Okay.  And just to keep the number of potential objections down what I need you to do is if you’re going to quote somebody you need to quote someone in this room.

THE WITNESS:   Okay.

ALJ OZBURN:  So, for instance, it looked like you were -- it appeared that you wanted to relay the question that someone else asked in the room but we may need for you to cut to the chase and just some of the information provided by Mr. Hull.

THE WITNESS:  I can just say -- okay.

by THE WITNESS:  

A During the interview process (inaudible) asked James Hull directly all of this training that Sergeant -- Master Sergeant Hoskinson has displayed to us that we’re going to have to have whoever takes this facility or is awarded this facility, is it pointable?  And Mr. Hull said, “Yes, it is.”

Q And Ms. Stelmach, did Mr. Hull also say that there was mandatory points?

A He said required mandatory points are pointable, yes.

Q And were you the successful bidder on the Alpena CRTC facility?
A During the interview process I was the most eligible one and chosen and I accepted the bid.

Q Before being (inaudible) to your new facility did you meet with Master Sergeant Hoskinson and Master Sergeant Troxell (ph) and BEP staff James Hull about conditions pertaining to the contract?

A Yes.

Q And was required training discussed?

A Yes.

Q What exactly was the training discussed?

A I asked Master Sergeant Hoskinson and Master Sergeant Troxell if all this training is required training was mandatory every year.  Because of being a new installation for the Business Enterprise Program no one’s ever had this type of facility before.  So I asked if it was required mandatory training every year, if it was going to be -- would we be able to get points?  And at that time James Hull said, “Yes, it would be pointable.”  And Master Sergeant Hoskinson said, “Yes, it has to be done every year.”  In order to fulfill my contract.

MR. PELLE:  Could I --

ALJ OZBURN:  Yes.

by THE WITNESS:  

A Every year it’s operated training, so --

ALJ OZBURN:  Okay, was that Mr. Pelle?

MR. PELLE:  Yes.  The commission has understanding that what required training is for (inaudible) facility there is required training for the base which is --

ALJ OZBURN:  Okay, and I understand that even from Mr. Hull’s testimony that there is -- there is some -- either dispute or misunderstanding about the different ways that the agency interprets required versus mandatory versus voluntary points versus mandatory points and that’s kind of where we’re -- I’m going to have to make those kinds of decisions based on the record as a whole.  So I don’t -- I mean, Mr. Hull’s testimony I think would affirm what Ms. Stelmach just said in terms of the -- that the base itself had mandatory required annual training.

MR. KEATHLEY:  I’d like to submit that contract as evidence right now --

ALJ OZBURN:  Okay.

MR. KEATHLEY:  It will be Exhibit Two.

ALJ OZBURN:  Okay, so the -- okay, what I -- what is marked as Exhibit Two has as its title Alpena Combat Readiness Training Center and then it says “Memorandum for DEP”, dated November 1st 2010.  Is that what you’re referring to as the contract?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Okay.  And Mr. Elliott, have you found that document?

MR. ELLIOTT:  Objection relevance to this document.

ALJ OZBURN:  Well, but let’s find the document first.

MR. PELLE:  It’s their two, correct?

ALJ OZBURN:  It’s their two.  Okay, and so I am -- going to mark that as --.  Okay, so you’ve reviewed the contract?

MR. PELLE:  Yes.

ALJ OZBURN:  Okay.  And -- Mr. Keathley, you’re offering that at this point?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Okay.  Any Voir Dire or objection?

MR. ELLIOTT:  I would have the same objection here; this appears to be a statement, not a contract.  Ms. Stelmach -- the contract was indeed 2007.

ALJ OZBURN:  Okay --

MR. KEATHLEY:  Yeah, it’s a statement from Master Sergeant Hoskinson -- pertaining to the contract and the training of the contract.  The specific excerpts in this are from the original contract according to -- base Master Sergeant Hoskinson.

ALJ OZBURN:  Okay, well -- I’m looking at the -- the -- it is a memorandum versus a contract, but -- and it is dated November 2010 so this probably is not the original contract, but -- with regard to the statement in it that Ms. Stelmach has completed all mandatory training requirements, I don’t think that is at issue if I understood what Mr. Pelle was saying.  I mean, in terms of the mandatory training requirements of the base.  Is that a correct statement, Mr. Pelle, that the agency is not contesting that Ms. Stelmach completed the mandatory training required of the base?

MR. PELLE:  The commission’s not contesting any training that Ms. Stelmach had on the base; I just -- they refer to this as a contract and this is again, a statement -- 

ALJ OZBURN:  Yeah, it appears to be excerpts because it does state, “The contract reads” and then there are provisions that apparently are from the contract per the numbering; to training, two-A the government will provide to the -- the contractor will instruct so it’s apparently an excerpt from that.  And just to move us along I -- unless you -- is your only objection that this is not the contract?

MR. ELLIOTT:  Well also based on he’s not here to authenticate this document.

ALJ OZBURN:  Okay, I’m not seeing anything in this document that is really prejudicial to anyone’s case and so I’m going to admit Exhibit Two as -- basically confirmation of the testimony of Ms. Stelmach and basically what’s been established from the agency standpoint, that there was mandatory training required by the base and that she completed that.  So Exhibit Two is admitted and you can ask your next question.

(WHEREUPON, Petitioner’s Exhibit Number Two was admitted at this time)

MR. KEATHLEY:  Thank you, Your Honor.

by mr. keathley:

Q And Ms. Stelmach, was this training provided to you before you could be installed in the facility?
A Yes.

Q Okay.

MR. KEATHLEY:  At this point, Your Honor, we’d also like to introduce two-A and two-B which are letters from the person at the base showing that she did submit this training or complete this training.  I guess this Loretta Norman actually does some of the training.

MR. PELLE:  Yeah, I have objections to Mr. Keathley’s testifying.

ALJ OZBURN:  Well, I mean -- he’s -- in a sense it sounds like testimony when I asked him to identify it and he made affirmative statements but -- I took that as a statement to help me find which ones he’s talking about.

MR. KEATHLEY:  Yeah but if I had 20-20 vision I could have got that all on my own; I apologize to Joe -- 

ALJ OZBURN:  But -- but let’s just get to -- what these additional documents are and if I’m understanding what you just said, Mr. Keathley, it refers to additional training required by the Alpena facility.

MR. KEATHLEY:  Right, I was asking Ms. Stelmach if she received this training.

ALJ OZBURN:  Okay, and here’s why I don’t think we need to spend much time on this; because I’ve already admitted Exhibit -- Two and there’s a statement that I am accepting in that document that says Ms. Stelmach has completed all mandatory training requirements as outlined in the contract for the years 2007, 2008, 2009, and 2010.

MR. KEATHLEY:  Okay.

THE WITNESS:  Your Honor, can I say something?

ALJ OZBURN:  Sure.

THE WITNESS:  Every year it’s updated training.

ALJ OZBURN:  Okay, well that would -- include -- would be included in the recitation in this -- whatever by Master Sergeant Hoskinson that it is -- that you have completed all the training for those years.  So Mr. Keathley, I’m not -- I don’t need two-A and two-B and so -- next question.

MR. KEATHLEY:  Okay.

by mr. keathley:

Q Ms. Stelmach, is it your understanding that you would receive two points for those two required trainings?  For each required training?

A Yes.

Q And did you ever receive points for those trainings?

A No.

Q Were you ever told by the Business Enterprise Program staff that you were required to apply for those points?

A No.

MR. KEATHLEY:  Sorry, Your Honor.

by mr. keathley:

Q On the merits of that I’ll move on from the mandatory training except to ask about --

ALJ OZBURN:  Well -- 

by mr. keathley:

Q Did you have any mandatory training for oven training in 2010?

ALJ OZBURN:  For what?

MR. KEATHLEY:  Oven training.

ALJ OZBURN:  Oh.

by mr. keathley:

Q Did you have mandatory oven training at the base is what I was asking.

A Yes.

Q And you completed that training?

A Yes.

Q And again you never received any points?

A No.

Q Did you apply for points for that training?

A I told Chris Elliott that I had done the rationale (ph) oven training as well as the other updated training --

Q You were told this training was mandatory?

A That it should be, yes.

ALJ OZBURN:  Okay.  Let me ask you, Ms. Stelmach.  

EXAMINATION

BY ALJ OZBURN:

Q Was there any training that you completed that you initiated talking to someone in the agency or the -- EOC?

MR. KEATHLEY:  That’s where we’re going next, Your Honor.

ALJ OZBURN:  Okay.  Well then let’s just stick -- since you’ve asked about the agency --

BY ALJ OZBURN:

Q Were you initiated telling them about the training and discussing points?

A I told Chris Elliot --

Q And your understanding of who Chris Elliott is is what?

A My promotional agent, currently.  I’ve had three promotional agents since I’ve been at this facility.  But Chris Elliott, I told him; I said I had the rationale oven -- I completed the rationale oven training this year -- 2010 as well as all my other initial training -- updated training that I had to have every year.

Q And you had this conversation with him when?

A I’m going to say around -- August?
Q Of 2000-what?

A 2010.  It was either July or August of 2010.

Q Okay.  And so you told him that you had completed the oven training and all other mandatory training for that year?

A I said -- we had to do a rationale oven training as well as the updated training for the year.

Q And during your conversation with Mr. Elliott, did you specifically talk about whether any of that training would result in points?  Or were you just kind of keeping him notified?

A I assumed that I was going to get the points -- all the mandatory points every year and every time I questioned it it came back from the agency that they’re trying to fix the system.

Q Okay, now did you speak to anyone in particular and getting that same response or -- when you say you spoke to the agency?  I mean, did you have one person that you basically communicated with regularly?

A Just -- James Hull and -- who was my promotional agent when I first went there -- when he made the statement about at our interview when he said that yes they were pointable and I assumed that they were going to be -- I was going to get them every year automatically as a workshop points.  Were automatic as a mandatory workshop -- annual workshop points are given automatically to all the operators upon attendance.  And my mandatory training at the base -- updated mandatory training because of the statement Mr. Hull said I assumed that I was going to get those points automatically.
Q Okay.

A And then I spoke with Patrick Duffy who’s not here who was my promotional agent after that --

MR. PELLE:  Objection, Your Honor.

ALJ OZBURN:  Well, if Mr. Duffy is part of the agency she can quote people that are part of the agency so -- 

by alj ozburn:

Q And you just identified Mr. Duffy as another -- or a former promotional agent?  He was also one of your promotional agents?  Is that what you said?

A Yes.

Q Okay.  And was that in between Mr. Hull and Mr. Elliott?

A -- 

Q How long have you been in the BEP Program?

A I’ve been -- I graduated in 2005 and I obtained the Alpena Combat Readiness Training Center in 2007.

Q Okay.  And who did you start with as a promotional agent?  If you remember?

A James Hull was my promotional agent.  And then Patrick Duffy thereafter.

Q Okay.

A And then Chris Elliott.

Q Okay.

A Recently with Chris Elliott.

Q Okay.  And so -- Mr. -- I’m not sure I got what you were saying was relevant about some discussion you had with Mr. Duffy?  Did you -- want something on the record that he told you that’s relevant to this issue?

A He told me that he would discuss it with James Hull.

Q And that was -- discuss what?

A The date?  Or around?  Is that what you’re asking?

Q No, the -- he would discuss what?

A Oh, he would discuss about -- you know, if my mandatory -- updated mandatory training at the base, what’s going on with that as far as my points, getting points.  And every time that I had asked anybody about my points or anything of that -- because I hadn’t gotten any of my points for voluntary training and we’re going to go there with you in a little bit -- they weren’t showing up and every time I questioned anyone in the agency such as the secretary or the bookkeeper -- or I mean -- I’m sorry, the elected operator’s committee, they would say, “We’re trying to fix the system.”

Q Okay.  And did you ever get a sense of what they were referring to?  What kind of system?  I mean, did anyone discuss with you or was that just a --

A Well it was just some of the elected operator’s meetings and the point system is not right.  And there’s a lot of operators complaining about it.  I just want to fix what’s wrong for me and the other operators.

Q Okay so -- but I mean you’re summarizing what -- the response you got when you questioned the points you had versus the points that were showing up with the agency and they said they were trying to fix the system.  

ALJ OZBURN:  Okay, I’m going to turn it back over to Mr. Keathley for the next question.
MR. KEATHLEY:  There is supporting documentation for it she was saying to the point system in there in your exhibits -- I’m not sure what number but there’s EOC minutes where it -- that it’s been discussed.

ALJ OZBURN:  Well I -- yeah, generally -- I’m not sure I need that yet.  So let’s just stay specific to Ms. Stelmach’s.

MR. KEATHLEY:  Okay.

continued Direct Examination

by mr. keathley:

Q Ms. Stelmach, I’m going to move on to the voluntary training.  Can you explain to us and tell us the voluntary trainings that you’ve applied for and been -- and still haven’t received as points?  Pertaining to your food shows and your unemployment agency?

A Okay, in 2006 I did an annual ice cream show.  I submitted the documentation via -- the elected operator’s committee chair for me to submit it by fax to Ms. Lucy Edmunds (ph) who is the secretary of the agency; I faxed that one over to her as well as supporting documentation.  Then I also sent a letter to Bill Myers via the same thanking him --

ALJ OZBURN:  And Bill Myers is who?

THE WITNESS:  Who is the chair of the elected operator’s committee at the time.  Who is the one who told me how to submit my documentation.
ALJ OZBURN:  And this was for the same ice cream show?

THE WITNESS:  Yes.

ALJ OZBURN:  In 2006?

THE WITNESS:  2006 as well as 2007.  The same way were submitted.

ALJ OZBURN:  And you’re saying you got instructions on how to submit that from Mr. Myers?

THE WITNESS:  Yes.  by fax.  Facsimile.  So I did that --

MR. KEATHLEY:  We have that supporting documentation --

ALJ OZBURN:  Wait, wait just a minute; let her finish her statement before --

THE WITNESS:   Right, and anyway -- and then when I got -- after I faxed it I called Lucy and I asked her if she received it and she said “Yes and I will see to it.”  Both 2006 and 2007, she would see to it that the documentation got there and I told her that Bill Myers was going to come by and pick it up.  And Bill Myers told me that he -- when I called him that both years that he was going to submit it to the EOC training committee for points.  And in 2008 I did another ice cream show --

ALJ OZBURN:  Okay, let’s just -- did you ever see any document with those points on it?

THE WITNESS:  No, ma’am. 

ALJ OZBURN:  Okay.  And Mr. Hull referred to -- a point accumulation document that was provided to all participants at the annual workshop; did you get one of those each year?

THE WITNESS:  Um-hmm.

ALJ OZBURN:  So in 2007 or 2008 had those points showed up yet?

THE WITNESS:  No.

ALJ OZBURN:  Okay.

by mr. Keathley:

Q Did you get that document in your preferred format?

A No, ma’am.  No, sir.

ALJ OZBURN:  Okay, now I’m not sure what you’re referring to.

THE WITNESS:   In 2007 I took a sick day and took a (inaudible) off so I asked for all of my documentation to be either emailed to me or on CD format or on cassette.  Because I could no longer read the large print.  To this day I still haven’t gotten it.

ALJ OZBURN:  Okay. 
RE-EXAMINATION

BY ALJ OZBURN:

Q But when I asked you about the workshop and getting something at the work shop, is that something you were expecting in a different format?

A Yes, ma’am.

Q But you’re saying that you didn’t -- I mean did you receive anything in any format at that -- in terms of an accumulation per individual?

A In 2007 I received a traditional printout of the points and when I looked through the packet it wasn’t -- at that time I said, “I asked for this to be in cassette or CD.”  And nobody remembered me doing that.  So they said that they would document it again at that time and they did not, meaning Lucy Edmunds and Judy Wallace whom is the bookkeeper -- Lucy’s the bookkeeper -- or the secretary and Judy Wallace is the bookkeeper for the agency.  For us operators as well.

Q Okay.  Just a minute.   So at the 2007 annual workshop you received the -- the report in the traditional print format but you’re saying you had requested it in the CD or the cassette was there some point where you -- learned somehow what was on that --
A Yes.

Q -- printout?  How long after the 2007 annual workshop did you find out about your own point accumulation totals?

A Well, I had someone read it to me and at that point it wasn’t right and so I asked -- that was at that time I had asked -- Lucy Edmunds, she said, “Well, they’re trying to fix the system.”

Q Do you -- can you give me like a -- a ballpark of how long after the 2007 workshop -- I believe somebody made reference to it happens in April?  I don’t know if it happens in April or --

A The workshop was in -- I believe that -- I’m going to say that year was it in April or March?

Q Okay.  So in relation to April or March of 2007 how far down the road did you actually learn what your point accumulation was and that it was --

A  For 2007 do you mean?

Q Yes.

A Well, at the workshop is when I noticed that my points were not right -- that I hadn’t gotten my two years of ice cream shows --

Q Okay so you -- in whatever format it was in somehow you learned that the point accumulation wasn’t right around the time of the workshop --
A Right.

Q -- and then you’re saying you spoke to Ms. Edmunds and she said --

A Right.

Q -- they’re just trying to fix the system.

A I still hadn’t gotten my ice cream show points yet.

Q Okay.  

ALJ OZBURN:  Mr. Keathley, next question?

continued Direct Examination

by mr. keathley:

Q So you had a total of how many ice cream shows from 2006 to 2009?

A I had four ice cream shows.

Q And did you apply for points for those four?

A Yes, I did.  I submitted paperwork and I called people that was the training subcommittee.  Called them and told them I sent it, did they receive it?  Yes, they did.  And I said, “When am I going to get my points?”  They said, “As soon as we can get them in.  When they’re approved.”

MR. KEATHLEY:  Would you like exhibit numbers for that clarifying documentation?
ALJ OZBURN:  Well --

MR. KEATHLEY:  She has actual copies of what she has sent.

THE WITNESS:  For the ice cream show.

ALJ OZBURN:  Okay.  Well, I mean what number is it?

MR. KEATHLEY:  It’s four and it goes from Four-A to Four D and what it has is it has each -- each one by A, B, C, and D --

ALJ OZBURN:  Okay, wait just a minute.  Let me get those documents in hand.  So you’re referring to what you’ve marked as Proposed Exhibits Four-A, Four-B and Four-C.

MR. KEATHLEY:  And D.

ALJ OZBURN:  Four-C and Four-D.  And they’re -- they’re all a little different so we might end up having to --

MR. KEATHLEY:  (Inaudible) she submitted to these chair people and EOC people that she didn’t get her points; that’s the actual copies of what she sent in.

THE WITNESS:  That’s the first time I submitted them.

MR. KEATHLEY:  Yeah, the first time she sent them in.

THE WITNESS:  I’ve submitted them all like three or four times already and I still haven’t gotten any points.

MR. KEATHLEY:  The reason that there’s --

ALJ OZBURN:  Okay, wait a minute, wait a minute.  And, Mr. -- Armstrong?

MR. ARMSTRONG:  Armstrong.

ALJ OZBURN:  I need you not to interject something because it --

MR. ARMSTRONG:  Yes, ma’am.

ALJ OZBURN: -- it won’t be clear who’s talking on the -- on the record.  If you need to whisper something to Mr. Keathley or Ms. Stelmach, as an advisor you have that right.  But I’m trying to figure out how these -- oh, I see.  Okay.  Mr. Pelle, have you -- looked at these document?

MR. PELLE:  I’m not familiar with those four documents.

ALJ OZBURN:  Okay.  Would you have any objection or Voir Dire of questions to ask regarding these documents?

MR. PELLE:  No.

ALJ OZBURN:  Okay.  I’m going to admit Exhibits Four -- Four-A, Four-B, Four-C, and Four-D.  Next question?
(WHEREUPON, Petitioner’s Exhibit Numbers Four-A through Four-D were admitted at this time)

by mr. keathley:

Q And did you also attend an Unemployment Agency seminar?

A An Unemployment Insurance Agency seminar?

Q Unemployment Insurance Agency Seminar.

A Yes, I did.

Q Tell us about that.

A Okay.  James Hull was my promotional agent at the time and he told me about the UIA which being the Unemployment Insurance Agency seminar and he told me that it -- you know, might be interesting for me to go and that I would gain points for that.  And so right after he told me that I called and made arrangements and everything and I went to the seminar and I submitted a report which is Exhibit --

Q Six.

A -- Six.

ALJ OZBURN:  Okay.

by THE WITNESS:  

A And I submitted that report the same -- same manner.

ALJ OZBURN:  I’ve got six -- looks like Mr. Elliott and Mr. Hull are reviewing that.  But this does refer to attendance in October, 2008 for a seminar presented by unemployment?

MR. KEATHLEY:  Yes, that’s it.

ALJ OZBURN:  Okay, any objection or Voir Dire regarding six?  Mr. Pelle?

MR. PELLE:  No objection.

ALJ OZBURN:  Okay.  Exhibit Six is admitted.  Next question?

(WHEREUPON, Petitioner’s Exhibit Number Six was admitted at this time)

by mr. keathley:

Q Ms. Stelmach, in February of 2008 did you do some computer training?

A Yes, I did.

Q Can you explain?

A Business Enterprise Program gave me a computer that was equipped with Window Eyes and Vista.  And I couldn’t work off the computer very well because first of all I am a Jaws (ph) user which is my screen leader and have been since 1994.  And I’m also an XP user -- since 19 -- I don’t even remember.  1996 or something of that point.  And anyway, I couldn’t navigate it, so -- I was sent to Kalamazoo via the Business Enterprise Program and voc rehab for upward mobility on that computer.  For training on that computer so that I could work -- navigate it so I had Window Eyes training as well as Vista training and at that time I had internet training to learn to invoice to the government for payment for my facility.

ALJ OZBURN:  Okay. 

by THE WITNESS:  

Q Wide area work load (ph).

ALJ OZBURN:  What’s that?

THE WITNESS:   Wide area work load I have to invoice to -- 

ALJ OZBURN:  Oh, this is one of the areas you were trained in?

THE WITNESS:   That’s -- yeah.  Internet training was just to show me how to -- learn to work on the internet so that I could invoice to the government for payment. 

ALJ OZBURN:  Okay.

by mr. keathley:

Q And these were three separate trainings?

A Yes, there were three separate trainings I had done in three weeks.  I was at the center for three weeks.

Q According to the point system you should have received three points per training?  Is that your understanding?

A That was my understanding.

MR. KEATHLEY:  We also have supporting documentation, Exhibit Five and Five-A, Your Honor.

ALJ OZBURN:  Do you -- let me know when you’ve found those, Mr. Elliott.

THE WITNESS:  The letters --

ALJ OZBURN:  Wait, wait just a minute.

THE WITNESS:  Okay.

ALJ OZBURN:  Any --

MR. PELLE:  No objection.

ALJ OZBURN:  Okay.  Exhibits Five and Five-A are admitted.

(WHEREUPON, Petitioner’s Exhibit Numbers Five and Five-A were admitted at this time)

by mr. keathley:

Q At some point, Ms. Stelmach, did you become aware that you were losing workshop points from your total?

A Yes.

Q Can you explain how you became aware of that?

A When I -- when I had received my quarterly report in October from --

ALJ OZBURN:  Of what year?

THE WITNESS:  2010.

by THE WITNESS:  

A Which was after I placed the bid on the facility, that I noticed that I was missing workshop points.

Q And were those points ever given back to you?

A No, I -- talked with Lucy Edmunds and asked her if she would bring up my operator selection points and look and tell me because it’s not in chronological order.  I said, “Would you look at it and tell me what’s wrong?”  And she said, “What do you mean?”  And I told her to look at it and she read it; she said, “Oh my God, I forgot to give you 2010’s workshop points, two points.”  And she said -- after she read through it she said that it was not -- did not look -- it’s not in the right order. 

ALJ OZBURN:  And your understanding of the statement that it’s not in the right order was in reference to what?

THE WITNESS:  That my points were -- on our operator selection -- I’ll show you a copy of my operator selection --

ALJ OZBURN:  Exhibit Nine?

THE WITNESS:  On there --

ALJ OZBURN:  Wait a minute; let me find it.

MR. PELLE:  Which document are you referring to?

ALJ OZBURN:  Exhibit Nine.  This is the operator system selection and this one is -- dated August 1st 2010?

THE WITNESS:  Um-hmm.

ALJ OZBURN:  Okay.

THE WITNESS:  And I didn’t receive it until about the end of October.

ALJ OZBURN:  Oh, okay.

THE WITNESS:  --

ALJ OZBURN:  Wait a minute.  Please.  And you didn’t receive it until you had placed your bid on the --
THE WITNESS:   Yes.

ALJ OZBURN:  -- Grayling --

by mr. keathley:

Q And this was the mandatory training?  Ms. Stelmach?

A Pardon me?

Q This was the mandatory training according to the agency’s interpretation?  The annual workshop?

A Yes --

ALJ OZBURN:  Okay, wait a minute, wait a minute.  I’m not sure what -- let’s just -- 

MR. KEATHLEY:  That’s part of what she’s saying is missing, Your Honor, are the mandatory --

ALJ OZBURN:  Okay but -- but right now I’m assuming that you are about to offer this as an exhibit?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Okay so I have to deal with the exhibit first before we go into related matters.  So with Proposed Exhibit Nine -- Mr. Pelle, do you have any objection to this document?

MR. PELLE:  Exhibit Nine is the reference to the --

ALJ OZBURN:  The operation system selection report for the period ending August 1st --

MR. PELLE:  No objection.

ALJ OZBURN:  Okay.  So Exhibit Nine is admitted.  And then -- is this a document that you talked to Ms. Edmunds about?

(WHEREUPON, Petitioner’s Exhibit Number Nine was admitted at this time)

THE WITNESS:  Yes. 

ALJ OZBURN:  Okay.

THE WITNESS:  And this was after I placed my bid on this facility and I called back to see -- on our bid line as it’s called (inaudible) bid line.  I called there to see how -- if the facility was awarded and it was and I saw where my points were saying that I had 19.98 points and that’s when I’m like, what?  Because at the workshop I had looked at my booklet for 2010, I looked in my booklet with my naked eye and I saw where I thought I should have had 39 points.  And then when I called -- after I found out that my operator selection points were not right I called Lucy, and I said, “Lucy, I understand that we’re supposed to get a quarterly report.”  She said, “We didn’t get yours; it’s in the mail.”  So I waited and then finally it came in the mail and that’s what it looked like.
ALJ OZBURN:  Okay.  And as far as -- in talking to Ms. Edmunds -- and from what you thought you had accumulated is what’s missing from these points --

THE WITNESS:  All of my training points are missing, all my volunteer training points are missing, I never got them, and 2006’s annual workshop, 2007 the annual workshop --

ALJ OZBURN:  What do you mean?  The --

THE WITNESS:  The chronological order.

ALJ OZBURN:  Okay so are you referring -- this says, “Training Type Points”, and then there’s a 2006 workshop attended, 2007 -- and 2008.  And those each have two points next to them.

THE WITNESS:   Okay.  2009?

ALJ OZBURN:  Then 2009 is not on here.

THE WITNESS:  Right.

ALJ OZBURN:  And had you already attended the 2010?

THE WITNESS:  Yes, in 2010 I attended it as well too.  And I didn’t get any points.

MR. KEATHLEY:  As well as any of the voluntary --

ALJ OZBURN:  Okay, wait a minute; Mr. Keathley, you’ve got to -- 

MR. KEATHLEY:  I’m saying to what she testified --

ALJ OZBURN:  But you’re adding to her testimony, you’re not -- you’re not asking a question, you’re just adding -- you’re clarifying her testimony which means you’re testifying.  So let’s just have her testify and clarify and then I will bring it back to you for questions.

MR. KEATHLEY:  Okay.

ALJ OZBURN:  But I’m following you, Ms. Stelmach, here, with regard to the fact that this Exhibit Nine -- does not have the annual workshop points for 2009 and 2010 and you’re -- and it doesn’t have the -- voluntary points that you thought you should have had for the Exhibit Five and Five-A training that you submitted and the Exhibit Four through Four-D training that you submitted.  Okay.

THE WITNESS:  I haven’t gotten any of my voluntary points -- and missing workshop points.  And all the mandatory training that I should have got (inaudible).

ALJ OZBURN:  Okay.  And --

THE WITNESS:  And my Window Eyes and my Vista.  Which is voluntary -- I mean the -- Window Eyes and the Vista and the internet training, the upward mobility. To use the equipment that they gave me.

by mr. keathley:

Q Do you believe, Ms. Stelmach, that with all the points that you should have accumulated on your copy of your points should total 53.98 rather than the 19 point whatever it was?

A Yeah.  I believe that if the point system is the way that it’s documented in the rules, yes.

ALJ OZBURN:  Okay, so --

MR. KEATHLEY:  We’ve got a supporting exhibit for what her points should be.

ALJ OZBURN:  What number is that?

MR. KEATHLEY:  Exhibit Eight.

ALJ OZBURN:  Okay.  Okay -- Mr. Pelle, do you have that document?

MR. PELLE:  I do.

ALJ OZBURN:  Do you have any objection?

MR. PELLE:  Yes, I have an objection; this is speculation.  This document here is what Ms. Stelmach believes that her points should be.

ALJ OZBURN:  Okay, here’s what I’m going to ask; are you contesting that she attended any of these trainings?  Or is your dispute something different in terms of -- the process for the points being awarded due to this training?  Because I think those are two different issues.  If you’re not contesting her assertions that she participated in any of this training that’s one thing.  

MR. PELLE:  I’m contesting, Your Honor, that this document -- that -- applied for these points using proper procedures.
ALJ OZBURN:  So you’re contesting the process for these points being her official points at some point?

MR. PELLE:  That is true.

ALJ OZBURN:  Okay.  I’m going to admit Exhibit Eight -- for the -- in support of her assertion that she did attend certain training and complete certain training -- the categorization on this document of mandatory and voluntary, that’s -- it’s not a -- an agency categorization because this report was prepared by Ms. Stelmach, but I’m going to admit it for the training that she has received.  So Exhibit Eight is admitted.  And just a minute before you ask another question.  Okay.  Any other questions?

(WHEREUPON, Petitioner’s Exhibit Number Eight was admitted at this time)
MR. KEATHLEY:  Yes.
by mr. keathley:

Q Ms. Stelmach, were you notified that you weren’t (inaudible) points were in fact wrong did you contact your promotional agent and begin the dispute resolution process?

A I believe that I contacted the agency and asked what I should do to file a grievance.  Because I didn’t believe they were right.

Q And did your promotional agent, Chris Elliott, ever talk to you about your grievance?

A Not that I recall.

Q Did he submit a site visit?  About your grievance?

A Yes, he -- yes, he sent me a -- actually I believe he called me and asked me if there was any way that we could resolve this and I said, “Give me my points the way they should be.”

Q And so did you continue with asking for an administrative review or filing for an administrative review?

MR. PELLE:  Objection, Your Honor, what’s the relevance of this line of questioning?

ALJ OZBURN:  Well, I do think that it’s potentially relevant how we got to the stage today.  I mean -- it may not tell us exactly what happened as a result of this request but -- there might have been more discussion with the agency in terms of her understanding of how the agency perceived this matter before it got here today so -- I would allow this line of questioning.

by mr. keathley:

Q And was an administrative review scheduled, Ms. Stelmach?

A Yes.

Q And can you tell me what happened in this administrative review?

A Yes.  Elizabeth White’s recommendation was --

ALJ OZBURN:  And who is that?

THE WITNESS:  Pardon me?

ALJ OZBURN:  Who is Elizabeth --

THE WITNESS:  She was the reviewer.

by THE WITNESS:  

A Per her request that her recommendation was on my behalf --

MR. PELLE:  Objection, Your Honor.  I’d need to see some documentation --

ALJ OZBURN:  Was there a written administrative review --

MR. KEATHLEY:  Yes, we have that.

MR. ARMSTRONG:  Exhibit Twelve, I believe.

ALJ OZBURN:  Exhibit Twelve?

MR. KEATHLEY:  No, here it is.  It’s fifteen, Your Honor.  Exhibit Fifteen.

ALJ OZBURN:  Okay.  I’ll let Mr. Elliott get that out.

MR. ELLIOTT:  What’s the name of the document?

ALJ OZBURN:  It says, “Administrative -- attached please find a document that is a write up of the administrative review --“

MR. ELLIOTT:  I can read it on my computer, I have it on there.

ALJ OZBURN:  Okay.  It’s dated November 22nd?

MR. ELLIOTT:  Yes.

ALJ OZBURN:  Of 2010.

Okay, so on what would be page six because they’re double-sided, there is the administrative review or summary.  I’m just taking a minute to look at this.  Okay.  Mr. Pelle, do you have any objection to Exhibit Fifteen?

MR. PELLE:  I just need 30 more seconds.

ALJ OZBURN:  Oh, yeah.  Sure.  Sure.

MR. ELLIOTT:  Your Honor?

ALJ OZBURN:  Yes?

MR. ELLIOTT:  If we could get a clarification on the exhibits?

ALJ OZBURN:  Okay.

MR. ELLIOTT:  The Exhibit Fifteen that I have is a letter to Sheila.

ALJ OZBURN:  Right, and attached are  -- oh, yours is just the single letter?

MR. ELLIOTT:  Mine says fifteen, so it’s two pages and it’s just a letter.

ALJ OZBURN:  Oh, yeah.  Mine has the attachment.

MR. ELLIOTT:  Okay, so maybe -- but Exhibit Twelve does have, I think, what we’re referring to.

ALJ OZBURN:  Why don’t you step up here and I’ll show you what -- so this is what you have --

MR. ELLIOTT:  No, I don’t have that.  I thought I did but this is actually something from  --

ALJ OZBURN:  Something different.  Oh, you’re looking at twelve.

MR. ELLIOTT:  Right.  

ALJ OZBURN:  And this is fifteen?

MR. ELLIOTT:  Yeah.  Maybe Jeff has fifteen.

ALJ OZBURN:  Did you take his fifteen?

MR. ELLIOTT:  Oh, I’m sorry.  This is all I have for fifteen.

ALJ OZBURN:  Oh, okay.

MR. ELLIOTT:  It was just these two pages.

ALJ OZBURN:  Oh, no. So do you have -- a completed fifteen for Mr. Elliott?  And this would be a -- this is what I’m calling fifteen.

Wait a minute, let’s see.  That’s the cover letter but this is a totally different -- no, this is the document; I don’t know what this is.  This one isn’t in mine.  I’m going to take this off  -- and this will put us all on the same page, I think.
Well -- okay.  This would be the completed fifteen.  I took something out that I think I took out from yours -- I’m -- I don’t know if this October 26, 2010 letter was submitted at the administrative review.  Is that the same thing?

MR. ARMSTRONG:  Yeah, that’s when she initially filed the grievance.

ALJ OZBURN:  Okay, I’m not sure why it’s part of the administrative review report unless it was maybe --

MR. ARMSTRONG:  It was submitted --

ALJ OZBURN:  At the review?

MR. ARMSTRONG:  Right, at the review.  So she took a copy of it and put it in with her report.

ALJ OZBURN:  Okay.  Then hand that to -- Mr. Elliott and I’m going to re-staple that back into fifteen.  And, Mr. Pelle, any objection?

MR. PELLE:  Yes, I have an objection, Your Honor.

ALJ OZBURN:  Okay.

MR. PELLE:  There were several recommendations by Beth White.

ALJ OZBURN:  Right.

MR. PELLE:  Beth White is the mediator -- a mediator was chosen by the Commission for the Blind to help try to resolve this problem between Commission of the Blind and Sheila.  There was one of the recommendations to do some -- a better certification process -- to -- establish how points  -- the process of how points are awarded.  And also one of her recommendations as a counselor or supervisor was that -- is that mandatory points are (inaudible) then it should be -- it is pointable.  That is just her opinion as a counselor --

ALJ OZBURN:  Okay.  I understand -- I mean, you’re making an argument as to the weight of this document to the ultimate issue but with regard to Ms. Stelmach following the procedures that were necessary to contest what occurred to her in this whole bid process for the Grayling facility, she followed the process of requesting this administrative review; the review was conducted and this was the report of the review.  If -- unless you have some -- and you’ve clarified that this -- it’s kind of by way of an argument that this was the mediator’s report that doesn’t necessarily reflect -- if I’m understanding you right -- the position of the agency today with regard to the ultimate issue.  But unless there is something --

MR. PELLE:  I apologize, Your Honor, it’s true I was apparently phrasing because of Mr. Keathley’s statement about winning the review; I guess I focused on that --

ALJ OZBURN:  Okay, but with regard to -- this being the authentic document or report after she followed the process and participated in the review you don’t have any objection to that?

MR. PELLE:  No objection.

ALJ OZBURN:  Okay.  Exhibit Fifteen is admitted.  Now, Mr. Keathley, do you have any follow-up questions?

(WHEREUPON, Petitioner’s Exhibit Number Fifteen was admitted at this time)

MR. KEATHLEY:  Yeah, I don’t remember saying nothing about winning the review, first of all.  But -- 

by mr. keathley:

Q Ms. Stelmach, are you aware of the recommendations of this administrative review?

A Yes.

Q And to your knowledge were you ever called in with Mr. James Hull to go over these points again and see if this could be worked out?

A No.

MR. KEATHLEY:  This has been submitted, Your Honor?

ALJ OZBURN:  Yes.

MR. KEATHLEY:  We’ll let that ride on itself.

by mr. keathley:

Q Ms. Stelmach, is it your belief that when a facility is under protest that the commission usually takes it off of bid until the matter is decided?

A Yes.

Q Is that your belief?  Did that happen in this case?

A No.

Q Did you request for this to happen?

A Yes.

ALJ OZBURN:  Okay, now I’m -- going to need to ask you some questions here.

re-examination

by alj ozburn:

Q What -- we’ve been talking about -- in terms of the timeframes here -- that you spoke to a Lucy -- do you remember when the -- bidding process occurred?  The initial bidding for the Grayling facility?

A It went on the bid line on October the 5th; I placed my bid on October the 8th --

Q Okay, wait a minute.

A And it was awarded on October the 13th.  And on October the 13th is when I found out my points were all messed up.

Q Okay.  So -- with regard to Mr. Keathley’s question  -- if I just heard you right the bid was awarded on the same day you learned that your points weren’t right, but you’re saying that you requested something regarding stopping the bid process?  Did I understand you to say that?
A Yes, I --

Q Okay, when did you do that?

A I asked for -- oh my goodness, I’m not sure what the exact date was.  Actually immediately when I realized I -- that’s when I called and asked Lucy right in the area -- you know, my points were wrong --

Q Okay, so you -- it sounds like you had some back and forth and some of these -- 

A Right.

Q -- documents that went to -- to Ms. Edmunds to show your points -- might have happened after October 13th, correct?

A Yes.

Q So -- I guess I’m not sure I’m understanding what you thought -- or when you thought you could still stop the process if it had already been awarded the same day you learned of the mistakes.

A Actually when I realized that my points were not right I filed a grievance.  I --

Q Do you remember when you filed the grievance?

A I believe that it was on -- 

MR. KEATHLEY:  It’s one of our exhibits, the last page that we stapled to the back.

ALJ OZBURN:  Of fifteen?

MR. KEATHLEY:  Yeah.

ALJ OZBURN:  Okay, so the October 26 letter?

THE WITNESS:   Right.

ALJ OZBURN:  Okay. So wait a minute.  Attached to Exhibit Fifteen is an October 26, 2010 correspondence that’s addressed to Mr. Hull, Mr. Elliott, and the first line says, “I’m contesting and filing a grievance pertaining to the highway location number 39.”  Okay.  But -- I’m just reading --

by alj ozburn:

Q And you say you want an immediate stop to the -- stop on the transfer of that location?

A Yes.

Q And did -- was this discussed at the administrative review or did you have any response after you -- you requested the stop from anybody at the agency?

A Yes, it was discussed.

Q At the administrative review?

A At the administrative review.

Q And that was on November 22nd?

A No, the administrative review was on November 17th.

Q Oh, the report was November 22nd.  I want to make sure I get that right.  Did -- did you ever -- did anyone from the agency ever address -- the -- what was happening with the transfer of that location?  After you filed your grievance?

A Right after the administrative review when -- Elizabeth White made her recommendation; right after that I submitted to the agency -- Chris Elliott, my promotional agent, an application for a temp operator until this was resolved.

Q What -- and what does that mean?  What’s an application for a --

A It’s an application -- 

THE WITNESS:  What document is it?

MR. KEATHLEY:  It’s fourteen.

BY THE WITNESS:  

A Giving them an opportunity for a temp operator until this was resolved.

Q Wait a minute; let me see if I can find fourteen.

MR. PELLE:  Objection relevance.

ALJ OZBURN:  Well, I’m trying to understand the sequence of events and the process.  I mean, right now I’m not sure that -- that there was  -- just because I don’t know the process independently, that there was anything that could have been done with regard to the location after it was, if it was as she has already stated, awarded on October 13th.  So I’m following through because -- as part of my decision it may come up that for instance in the administrative review Ms. White has some recommendations.  I’m not sure at this point what can be done but -- there obviously is something about the process that we’re addressing today through her appeal and -- I need to know what the -- potential resolutions are at this stage.  And so she’s referring to something and now I’ve pulled up Exhibit Fourteen -- which -- on the -- there’s a cover letter that looks like a -- it was an email to Mr. Hull on November 17th.  And the subject manner is recommendation for facility number 39 and -- 
MR. KEATHLEY:  Continued questioning will show relevance to that document as well, Your Honor.

ALJ OZBURN:  Well, I mean, I’m already seeing some relevancy but I’ve got to -- just see what all these documents are that are attached to this.

Okay.  What was your follow-up question before I get Mr. Pelle’s position on this packet of documents?

MR. KEATHLEY:  Ms. Stelmach, in order to stop this facility from going up to bid did you --

ALJ OZBURN:  Okay and this might be where I would have to interject.  
by alj ozburn:

Q What -- Ms. Stelmach did you think -- where did you think it was in the process when you submitted this temporary application because from your testimony the bid was October 5th and the bid was awarded on October 13th.

A Actually the operator was awarded the facility -- or he was accepted -- they had accepted his bid on October the 13th but he did not actually inventory into that facility until -- he was supposed to inventory in on November 30th or by November 30th so the previous operator that had that facility could retire.  But they inventoried him out on the 24th.

Q Of November?

A Or inventoried him in on November 24th.  But after my administrative review -- I submitted that as a, you know, stop this before it goes any further until it gets -- you know, until we get -- if we have to come here.  Don’t, you know, give it to another operator when I know just with my voluntary points and my lost workshop points I have more points than he did.  Or that operator did.

Q Okay.  So -- it looks like what happened if your dates are right, that he got inventoried in November 24th; your -- application is dated -- the official application Business Enterprise Program Temporary Operator Application is signed by Mr. Armstrong -- on November 21st.

A Yes.

ALJ OZBURN:  Well, I want to deal with the proposed exhibit before I go any further.  Mr. Pelle, do you have an objection to this document?

MR. PELLE:  This document we’re referring to is --

ALJ OZBURN:  Exhibit Fourteen which includes the temporary operator application.

MR. PELLE:  My only objection, Your Honor, is that it’s -- relevance here.  That we’re speaking in regards to her being awarded points to the facility and she’s talking about a temporary operator.
ALJ OZBURN:  Okay, your objection is noted; I’m going to admit Exhibit Fourteen.  

(WHEREUPON, Petitioner’s Exhibit Number Fourteen was admitted at this time)

BY ALJ OZBURN:

Q Did you ever hear from anybody at the agency, Ms. Stelmach, regarding your request for this temporary operator?

A I received an email from James Hull.

Q Do you have that in the documents?

MR. KEATHLEY:  Yeah.

ALJ OZBURN:  What is the number on it?

MR. KEATHLEY:  Seventeen.

ALJ OZBURN:  Okay so an email from Mr. Hull dated November 23rd -- 

MR. KEATHLEY:  There’s also an Exhibit Sixteen, Your Honor, sent by me to Mr. James Hull asking for an answer because we hadn’t heard nothing.

ALJ OZBURN:  I’m just going to deal with seventeen at this point.  Okay, so there’s a series of -- Exhibit Seventeen are copies of a series of emails; the leading one on the front page of seventeen is from Mr. Hull to Ms. White and Ms. Stelmach and -- I would say the operative word in this is -- or phrase in this is we cannot award points retroactively.  And then the rest of the emails are basically regarding the administrative review and the fact that that’s kind of a mediation stage and an attempt to resolve matters but -- other than the statement that we cannot award points retroactively I don’t think -- I’m not seeing unless you point me to that, Mr. Keathley or Ms. Stelmach, anything that definitively -- addresses just the temporary application.  So -- I don’t know if I asked, but Mr. Pelle, do you have any objection to Exhibit Seventeen?
MR. PELLE:  No objections.

ALJ OZBURN:  Okay.  Exhibit Seventeen is admitted.  Ms. Stelmach, did you have any further communications with the agency that you think are relevant between the -- administrative review, your filing of the temporary application, and your receiving this email from Mr. Hull basically saying that they cannot award points retroactively? 

(WHEREUPON, Petitioner’s Exhibit Number Seventeen was admitted at this time)

THE WITNESS:   Not that I can recall.

ALJ OZBURN:  And then it got set for hearing --

THE WITNESS:  Yes.

ALJ OZBURN:  -- that brings us here today.  Mr. Keathley, do you have any other questions?

MR. KEATHLEY:  Yes.

by mr. keathley:

Q Ms. Stelmach, is it your belief that the commission’s policy manual -- commission’s policy manual says that the administrative review is the process where specifically these point issues are to be addressed?
ALJ OZBURN:  That these what?

MR. KEATHLEY:  These points’ issues are to be addressed is in the policy manual?  That the administrative review is the point to where these -- any points’ issues are to be addressed?  That’s what I’m asking if that’s her belief that the policy says.

by THE WITNESS:  

A Yes.

Q And do you believe that after the administrative recommendation of the administrative review your point system was ever reviewed with you by James Hull?

A No.

Q So it’s your opinion these were not addressed?

A No.

Q Mrs. Stelmach, can you tell me is your total net income at the Alpena CRTC facility, your net income for 2010 was that $10,736.49?

MR. PELLE:  Objection relevance.

ALJ OZBURN:  Okay, what is the relevance of this line of questioning?

MR. KEATHLEY:  The relevance is Mrs. Stelmach is going to be asking for the difference of these two facilities.  She feels that she’s lost this income because she should be installed into facility 39 and she’s lost -- has lost income from now until whenever she’s placed into that facility so we wanted to establish that -- the amount.  The differences --

ALJ OZBURN:  Okay, let’s break this down.  The basis of getting into the income is what?

MR. KEATHLEY:  If Mrs. Stelmach had been installed into the facility when she should have her income would be different than what it is now.  Based on these numbers we determined that Mrs. Stelmach is losing $1484.55 a week at present by not being installed into that facility.

ALJ OZBURN:  Okay. Now here’s where -- I’m not sure that we have -- competent or material potential truths here for this line of questioning.  What is it that you were going to present with regard to the income being generated at the facility?

MR. KEATHLEY:  Just the spreadsheet of Sheila’s -- Mrs. Stelmach’s facility for 2010 and a spreadsheet for the current -- or the previous operator for facility 39 for 2010.

ALJ OZBURN:  I’m not sure how you’re going to be able to -- extrapolate what would have happened subsequent to November 24th or whenever the operator --

MR. KEATHLEY:  Right, this is based on last year’s --

MR. PELLE:  Objection, Your Honor.

MR. KEATHLEY:  -- spreadsheets.

ALJ OZBURN:  Go ahead and put your objection on.

MR. PELLE:  First of all speculation on the financial information and secondly Ms. Stelmach has grievances according to her points, that she should be awarded these points -- we’re here for strictly those reasons, not for the other damages.

ALJ OZBURN:  Well, I would -- I would agree that damages is not an -- the points themselves, whether she should have had other points is one issue; the results of -- or the -- what should happen if she wasn’t awarded the points brings up the question of -- the potential for restitution.  However, what Mr. Keathley has indicated is the basis of coming up with that kind of figure is pure speculation.  I mean, if we don’t have the actual operator of the facility -- that she thinks she lost because of the -- some incorrect point determinations I cannot accept --

MR. KEATHLEY:  It is the current operator -- or previous operator’s --

ALJ OZBURN:  Okay, meaning the operator prior to November 24th?

MR. KEATHLEY:  Right.  Before November 24th.

ALJ OZBURN:  Okay.

MR. KEATHLEY:  It’s his spreadsheet we’re using that was created by the agency.

ALJ OZBURN:  Right.  But I -- I don’t have any basis to open this type of hearing up to -- a -- it really would be kind of a speculative hearing in terms of --

MR. KEATHLEY:  We just want it on the record that we asked for it and the main reason we ask for it is if this case ends up in arbitration the first thing the attorney general said -- always says is, “They didn’t ask for it at this point so they shouldn’t be able to ask for it now.”

ALJ OZBURN:  Okay.

MR. KEATHLEY:  So we’re asking for it now.

ALJ OZBURN:  And I -- I do allow some making of a record just in case this goes someplace else but -- so -- but effectively what’s happening is you have asked for it, you have explained the theory of how you were going to make your argument on what her losses were.

MR. KEATHLEY:  Correct.

ALJ OZBURN:  I have basically said that I don’t feel that what you have would be material or competent evidence to prove that and that should be a sufficient record that you brought this up.  That will be on the record but I’m not going to get into this line of questioning at this time.  Do you have any further questions of Ms. Stelmach?

MR. KEATHLEY:  No, I don’t, Your Honor.

ALJ OZBURN:  Okay.  We’re going to take another 10-minute break and then Mr. Pelle will be able to Cross-Examine.

(WHEREUPON, a brief recess was taken at this time)

ALJ OZBURN:  Okay.  We’ll go back on the record and now would be the time for Cross-Examination of Ms. Stelmach by Mr. Pelle.

MR. PELLE:  Yes, just a couple questions, Your Honor.
 Cross-Examination
BY MR. PELLE:

Q Sheila, do you recall the email sent to you by Shane Jackson?

A Which one?

Q The date is December 7th 2010.

ALJ OZBURN:  And can we have some -- Shane Jackson is who?

MR. KEATHLEY:  I would object to relevance.

ALJ OZBURN:  Well, let me hear who Shane Jackson is and then maybe I’ll know -- 

MR. PELLE:  Shane Jackson is an operator in the program who is also the subcommittee person who at this particular time was able to award points.
ALJ OZBURN:  Okay.  I do think this is relevant to the record that’s been made so far, so -- do you remember?

by THE WITNESS:  

A Which one, sir? 

MR. PELLE: Can we refer to an email in your packet, Exhibit Number Ten-B?

ALJ OZBURN:  Okay, that one hasn’t been admitted but that’s the number on the one that you’re --

MR. PELLE:  On the one --

ALJ OZBURN:  Okay.  Mr. Armstrong, do you have that one?

MR. ARMSTRONG:  Yes, I do.

ALJ OZBURN:  Let me find it; I don’t have mine yet.  Ten-B.  Okay.

by mr. pelle:

Q Are you familiar with this -- (inaudible) familiar with this?

A I recall the document.  Which is what you’re asking.

Q Do you recall the document?

A Yes.

Q Okay.  Do you recall in the document that -- Mr. Jackson replied in an email sent to you in regards to acknowledgement or not acknowledging some points that you requested?

A Which points are they?

MR. PELLE:  Your Honor, may I read --

ALJ OZBURN:  Sure, go ahead and read it.

MR. ELLIOTT:  I asked for a summarize because there’s a few spelling errors in the -- document, if that’s okay.

ALJ OZBURN:  Yeah.

MR. ELLIOTT:  So it says that you’re in a grievance with the agency and the ALJ and to prove your points for mandatory trainings that you’ve taken since you’ve been at your facility.  We, the training subcommittee voted those points down on November 12th 2010 as you remember the meeting that you were at.  The only points I can approve are the Jaws points for three points; one point for each of your ice cream shows for 2006 through 2009.  And it goes on to say he needs a summary from Sheila to summarize that.

by mr. pelle:

Q Sheila, do you recall that?

A I recall the document, yes.  But it’s my understanding that the EOC training subcommittee cannot award mandatory points.

Q These points are not mandatory in this document.

ALJ OZBURN:  Okay, you can’t make statements, Mr. Pelle.

MR. PELLE:  Your Honor, at this point may I just submit this document for an exhibit?

ALJ OZBURN:  Well, you can offer it as your exhibit.

MR. KEATHLEY:  I withdraw my objection.

ALJ OZBURN:  Okay but I’m going to mark it as Respondent’s Exhibit -- let me get my master list out here.  I’m going to mark it as Respondent’s Exhibit C.  And it’s a December 7th 2010 email.  Okay.  Exhibit C is admitted.
(WHEREUPON, Respondent’s Exhibit C was admitted at this time)

MR. PELLE:  One last question.

by mr. pelle:

Q Sheila, did you submit this documentation request in this email?

ALJ OZBURN:  Did you submit -- I didn’t hear the --

MR. PELLE:  Submit the documentation in this email to Mr. Jackson?

by THE WITNESS:  

A Are you referring to the voluntary points?

Q Yes.

A Yes, I did.  Actually that email that I sent there was the third time I submitted this paperwork.

MS. STELMACH:  Judge, I would like to give this to you, please?

ALJ OZBURN:  Okay, what are you --

THE WITNESS:  This envelope is the last time that I submitted all of my paperwork via the mail to Shane Jackson.  This is the fourth time that I submitted this paperwork.

ALJ OZBURN:  Okay, here’s -- just a minute.  What you’re going to do is -- 

THE WITNESS:  Basically he didn’t pick it up from the post office.  And in that email it states --

ALJ OZBURN:  Okay, I have to back up here.  Because Mr. Elliott read a part of it and I agree that it’s got enough typos that you have to interpret in here but -- Mr. Pelle, your question referring to submitting documents requested, that was not part of what Mr. Elliott read so I’m not sure where you’re -- what you’re referencing in Exhibit C with regard to a request of Ms. Stelmach.

MR. PELLE:  Allow me to try this again.

by mr. pelle:

Q Did you submit the summaries requested by Mr. Jackson?

ALJ OZBURN:  Okay and where is this summary?  Okay, let me just read and see if I can see what the total request was.  “You are in a grievance with the agency and the ALJ -- and have to approve the points for the mandatory training you have taken since you have been at your facility.  When the training subcommittee voted these points down on November 12th 2010 as you remember the meeting you were in; the only points I can approve are the Jaws Vista points for the three points, one point for each years’ ice cream shows for 2006 through 2009 which I need at least a one paragraph summary on the ice cream shows each year and summary on Jaws Vista training.  I apologize I lost the ice cream documentation that the lady said you -- say you were there.  Please resend me that letter in an email and all summaries so I can send all points in this week’s December 6, 2010.  An email is fine for your documents; sorry again I could not get a driver to take me over to the post office in time to get the documents you sent me.”
MR. KEATHLEY:  Your Honor, the summaries he’s referring to we’ve already submitted to you.  The summaries we submitted earlier?
ALJ OZBURN:  The point total summary?

MR. KEATHLEY:  Yes, that’s the summary he speaks of.

THE WITNESS:   And this is why I filed my grievance right from the beginning because I haven’t gotten any of my points and now he’s asking me to resubmit them via email which I did resubmit them --

ALJ OZBURN:  Okay, here’s -- okay.  In answer to Mr. Pelle’s question did you submit the summaries that were requested you’re saying yes and are you -- the envelope with what looks like a certified mail receipt on it, was that -- this email is dated December 7th 2010.  Do you know what the date on that certified mail --

THE WITNESS:   November the 7th I believe.

ALJ OZBURN:  Okay so that was prior to this email; that was one of your previous attempts to submit the information --

THE WITNESS:  Right.

ALJ OZBURN:  And basically this email is acknowledging that the agents or the -- either the committee or someone didn’t get documents that you had sent previously so that might have been one of them.  After December 7th of 2010 did you resubmit anything else?  Or you felt like you had already submitted them so many times?

THE WITNESS:   No I -- the fourth time, I mean, I’ve submitted them from 2006 as I did the shows and --
ALJ OZBURN:  Okay.  And so was the -- the mailing that you have the mail receipt on, was that the last time you attempted to submit -- the summaries?

THE WITNESS:  The email that you have there was when I resubmitted all of my ice cream shows and my UIA report -- my Unemployment Insurance Agency seminar report, resubmitted that and my Window Eyes again.

ALJ OZBURN:  Okay.

THE WITNESS:   Window Eyes -- it was to my understanding I would gain points with my Window Eyes, my Vista, and my internet training as well as my updated mandatory points automatically --

ALJ OZBURN:  Okay but the question, I think, that’s on the floor is -- after you received this email from Mr. Jackson dated December 7th 2010 did you resubmit -- anything regarding -- he’s asking for documentation regarding the ice cream shows --

MR. KEATHLEY:  The answer is right on the back page of that email you’re reading, Your Honor.

ALJ OZBURN:  Okay, the second page?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Okay.  From Sheila to --
THE WITNESS:  Oh, I thought she had (inaudible).  I’m sorry; I was going to say they were attached.

MR. KEATHLEY:  The attachments are actually the summaries, again, by email where she applied --

ALJ OZBURN:  Oh, I see; they’re -- it’s got the little icons for the attachments.

MR. KEATHLEY:  Right.

ALJ OZBURN:  Okay, so Mr. Pelle, Exhibit C actually does contain her response to that email which was sent about an hour -- or about two hours after the request on the same date, December 7th.

MR. PELLE:  I’m satisfied with that.

ALJ OZBURN:  Okay.  Mr. Pelle said he doesn’t have any more questions.  Mr. -- Keathley, do you have any final questions?
MR. KEATHLEY:  Yes.

Redirect Examination

by mr. keathley:

Q Ms. Stelmach, when you applied for these points, again did you ever receive these points to this day?

A No.

Q Have you ever been given any reasoning as to why you still haven’t received these points?

A No.

MR. KEATHLEY:  That’s all.

THE WITNESS:  Your Honor, do you want this?

ALJ OZBURN:  No.  That’s okay.  But before I -- okay, and Mr. Pelle, any requests?

MR. PELLE:  Pardon me?

ALJ OZBURN:  Any additional questions on Recross?

MR. PELLE:  No, ma’am.

ALJ OZBURN:  Okay.  Mr. Keathley, was there anyone else that you were going to present as a witness or do you think you’ve covered what needs to be covered today?

MR. KEATHLEY:  I’d like to call Charlie Armstrong if I may.

ALJ OZBURN:   And the reason would be -- is that the -- 

MR. KEATHLEY:  He’s our previous operator of the facility --

ALJ OZBURN:  And --

MR. KEATHLEY:  -- in question.

ALJ OZBURN:  And what would be the purpose of that?

MR. KEATHLEY:  I think he has information pertaining to points being awarded retroactively and the problems that they’ve had with this system; he’s been in this program for over 30 years --

ALJ OZBURN:  Okay, I’m not going to be able to use that for this particular case which just involves Ms. Stelmach.  I think that enough has been put on the record by both sides regarding problems in the program that --

MR. KEATHLEY:  In that case I have no more questions.

ALJ OZBURN:  Okay.  Any rebuttal witnesses, Mr. Pelle?

MR. PELLE:  None, Your Honor.

ALJ OZBURN:  Okay.  Then I think I have enough to go forward with a decision; Mr. Pelle, did you want to make a brief summary statement?

MR. PELLE:  Yes.

ALJ OZBURN:  Okay.

Closing argument

by mr. pelle:

Your Honor, Mr. Hull has clearly testified that the difference between mandatory points and voluntary points and points to the Commission for the Blind’s promulgated rules.  Referencing Rule 24 and Rule 47 and also the operator selection system.  In addition -- in addition the process of rewarding points to operators is also clearly related in his testimony that operators submit the documentation to the appropriate subcommittee and the committee awards the points.  The Commission for the Blind does not have ability to award points.  (Inaudible, paper rustling near mic) points are allocated through the subcommittee and given to the operator.  It is the responsibility for the operator to follow through with the subcommittees and to ensure themselves in a timely basis that they are receiving their points and if there are issues to be to the table again in a timely basis.  It’s difficult to go back after the facility has been awarded and figure these things out; therefore, points are given to the operators on a regular basis.  The commission feels justified in allocating -- awarding the facility to the operator.
ALJ OZBURN:  Okay.  Mr. Keathley?

MR. KEATHLEY:  Yes.

ALJ OZBURN:  Would you like to make a closing statement?

MR. KEATHLEY:  Yes, I would.

Closing argument

by mr. keathley:

Mrs. Stelmach, you know, she came into this program, she’s played by the rules; she’s done exactly what she’s required to do.  She has applied for these voluntary points; she was told she didn’t need to apply for these mandatory points.  The agency does award these points; they can call it cumulative if they want to but these points are awarded.  She was not awarded these points, she’s applied for these points numerous times and she’s been an exemplary operator.  She’s -- I mean, she’s a show person over there.  When we go after a military contract she’s who we look to.  And for her following the rules and doing everything she’s supposed to do, when her opportunity is here for her to promote she’s denied that opportunity.  Why?  Why, because other people are not doing their jobs.  She’s done her job.  The subcommittee training chair obviously didn’t do his job.  By everything we’ve heard today hasn’t even come close to doing his job.  The agency hasn’t done their job by awarding her her upward mobility points for this training specific to her location she was promised, things have been lost, misplaced and just not ever acknowledged.  And she plays by the rules this whole time and what she’s being told is sorry, you played by the rules but it’s your turn to promote, sorry we’re not going to allow that because somewhere along the system somebody goofed; we know it wasn’t you but you must suffer this injustice because these people weren’t capable of doing their jobs.  I think it’s obvious what’s happened here and we just hope that this can be rectified today in these proceedings.

ALJ OZBURN:  Okay.  I am going to proceed to writing a decision; you’ll be getting the written decision in the mail.  I thank everybody for their participation today and that will conclude this matter.

(Proceedings concluded at this time)


Regency Court Reporting - (248) 360-2145
2

