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Lansing, Michigan

Monday, September 19, 2011 - 9:05 a.m.

* * * * *
P R O C E E D I N G S

ALJ FRIEDLIS:  Okay.  I've started the Record in the matter of -- the case caption's Robyn Kay, R-o-b-y-n K-a-y, versus the Michigan Commission for the Blind.  Docket Number's 2011-859.  The matter is being heard on September 19th, 2011, and I've started the Record at about 9:05 in the morning. 

Let the Record show that the Petitioner, Robyn Kay, is present.  She's represented by her representative, David Robinson.  The Commission for the Blind is represented today by James Hull.  

Mr. Hull, what is your position with the Commission?

MR. HULL:  I am the assistant program manager. 

ALJ FRIEDLIS:  He's assisted today by Amber Lockwood.  The Petitioner has a witness, Risa Patrick Langtry (ph), and the Respondent has a witness, Joshua Hoskins. 

This matter concerns a request for hearing from the Petitioner, concerning the issues listed in the Petitioner's letter dated July 27th, 2011, and referenced in the Notice of Hearing that went out on August 17th, 2011.  So, I think we should just deal with the issues one at a time. 

How do you want to proceed, Mr. Robinson?  Do you want to call Ms. Kay?

MR. ROBINSON:  Yes.  I'd like to call Ms. Kay for -- to the stand. 

ALJ FRIEDLIS:  All right.  Ms. Kay, can you come up to the witness stand, please?  Would you raise your right hand and take the oath?  Do you solemnly swear or affirm the testimony you will give today will be the truth, the whole truth, and nothing but the truth?

MS. KAY:  Yes, sir. 

ALJ FRIEDLIS:  Thank you.  Ms. Patrick Langtry and Mr. Hoskins, I would like you to be sequestered.  Would you please have a seat in the waiting room and we'll call you when we need you?  Thank you. 

Robyn Kay
DULY SWORN BY THE JUDGE, TESTIFIED AS FOLLOWS:

Examination
by ALJ FRIEDLIS: 

Q Please state your name for the Record. 

A Robyn Lynn Kay. 

Q And you are a Business Enterprise Program operator?

A Yes, sir. 

Q Where are you -- where is your location?

A Lansing Vending Route 203. 

Q Lansing what?

A Vending Route 203. 

Q When were you given that assignment?

A May 25th, 2001. 

Q What does it consist of, Route 203?

A Not much now, but I think about 15 stops. 

Q Are they all in the Lansing area?

A Lansing, Okemos, Dimondale, and Grand Ledge.  East Lansing also. 

Q Lansing, Okemos, Dimondale?

A Grand Ledge and East Lansing. 

Q And when you say stops, these are --

A Vending --

Q Vending --

A -- facilities, vending only. 

Q Okay.  So, it's your job to keep these -- these machines filled with merchandise for purchase?

A Yes, sir. 

Q Okay. 

A And keep them running, too, also. 

Q All right.  Did you have a vending route before the one you were given on May 25th, 2001?

A No, sir. 

Q Okay. 

ALJ FRIEDLIS:  Mr. Robinson, you make direct your examination of Ms. Kay.  Go through one issue at a time, and then after you finish each issue, we'll give Mr. Hull a chance to cross-examine. 

MR. ROBINSON:  Oh, okay, that'll do. 

Direct Examination

by MR. ROBINSON: 

Q Robyn, this -- I want to talk about the situation dealing with the repairs and maintenance of equipment at your different locations, that is in terms of the -- the repairs on vending machines and also the relocation or moving of vending machines from one place to another.  I think -- think we can combine that issue into one, because it affects the business that -- keeping your business up to date and up to speed with your -- with your facility.  So, one of the things -- one of the things I wanted to present is a series of emails relevant to --

MR. HULL:  Objection, Your Honor, is there a question?

ALJ FRIEDLIS:  I'm waiting for it. 

by MR. ROBINSON: 

Q -- to the repairs.  And so, what I'd like to do is to -- to ask you about the -- the repairs on your particular machines relevant to the different sites, and although there's been many, I'd like to highlight a couple -- I'd like you to highlight a couple.  So, if you could please relate to us the situation relevant to your request for repairs and relocation of machines, of a coffee machine and a snack machine from the Lansing City Hall, and just in terms of your best recollection of what occurred regarding those. 

A Oh boy.  Dates, I'm not sure without the emails, 'cause there's so many of them, but I requested to have the coffee machine picked up at the same time I requested another coffee machine to be picked up, that would have been in January of 2011.  It didn't get -- they didn't get picked up.  Then I was told I had to give a list of six months of what my sales and losses were; I did that. 

ALJ FRIEDLIS:  Excuse me.  Coffee machine picked up from what?

THE WITNESS:  From my vending building at 7109 -- oh, wait, I'm sorry, City Hall. 

by MR. ROBINSON:  

Q Yeah, City Hall. 

A Yeah.  And the other one would have been the MURC Building at the military.  I asked for both of those at the same time. 

ALJ FRIEDLIS:  At the MURC Building?

THE WITNESS:  Yeah, military -- National Guard Army Headquarters. 

by MR. ROBINSON: 

Q So, -- so, you requested to have those machines picked up sometime in January of 2011 --

A Right. 

Q -- is that correct?

A Yeah. 

Q The one from the City Hall and the one from the National Guard Headquarters out on --

A Yes. 

Q -- North MLK Street?

A Right.

Q Okay.  And then -- then what happened at that point when that -- when you requested --

A Well, then Josh sent me an email telling me that I had to show the sales and losses in order for it to be picked up; in other words, if they thought it was lucrative to stay there or not --

Q Okay. 

A -- in the building. 

Q So, you did that?

A I did that.  And then I didn't hear anything.  I sent numerous emails asking, you know, what was going on, didn't -- didn't hear back.  Finally, you know, I had to get a little mouthy about it in an email saying, "You know what, I haven't heard anything, what's going on?  Can anybody answer my questions?"  I sent it to James Hull, Constance Zinger (ph), and Josh at the same time, all of them.  Everything that I sent to Josh, I sent to all of them, and I didn't get anything from James Hull or Constance Zinger ever about it, just Josh.  And in the mean time, they never got picked up, so by the time the MURC was stolen from me, then the machines got picked up. 

Q And that was -- that was the date of -- when was that?

A That was in June. 

Q June of --

A 2011. 

Q -- 2011?  Okay.  All right.  Go ahead. 

ALJ FRIEDLIS:  What do you mean MURC was stolen from you?

THE WITNESS:  That's another situation that's coming up on the 27th, another hearing.  I believe it was illegally taken -- taken from me, and it wasn't proven that the building was mandated or not, so that's kind of under investigation is if it's mandated or not. 

by MR. ROBINSON: 

Q So, you were -- you were waiting -- in May, those -- those coffee machines that you had requested back in January, still hadn't been removed --

A No. 

Q Okay. 

A No.  In fact, they brought -- they -- he had a snack machine -- or, no, cold food machine from the military building sent over to City Hall, it was dropped off without my knowledge, and then I emailed him and I -- when I walked in there, we saw that -- that cold food machine sitting there next to the other one.  It couldn't be plugged in, because the other one was still there, and I got an email from Josh saying, "You need to empty these machines and then call me so I can have these machines transferred."  And I emailed him back and I said, "This is how it works, you --" "-- you call the moving company first, and then they call me, and they set up a time with me to pick those machines up, or move, or whatever I have to have done with the moving company, and then I go the day before and I will empty everything out, because I don't like my customers sitting there for weeks on end waiting for this to happen without having something in the machine that's still sitting there."  So, anyways, at that time, when I emailed him about that, and I said, "Then why is this coffee machine still sitting here, because that was supposed to be picked up, they could have picked that up," because it was sitting there empty ready to go since January, and they didn't pick that up either.  So, then we had to set up another moving to get the machines switched around at City Hall.  I went and emptied out the machine after I made arrangements with the moving company, and I took everything out of that snack -- that cold food machine so that they could come there and move the one that was sitting there, the new one that was sitting there empty, that wasn't plugged in and in the way, and get the old one out. 

ALJ FRIEDLIS:  When was the new machine dropped off?

THE WITNESS:  I don't know.  It was in -- there's so many of them, I'm sorry -- that had to be in June.  That was in June 2011, because it was after they took my machines out of the military. 

ALJ FRIEDLIS:  So, in June 2011, a new coffee machine was dropped off at City Hall?

THE WITNESS:  No, no, no, cold food was dropped off without me having knowledge of it, so my other cold food machine wasn't emptied yet. 

ALJ FRIEDLIS:  I thought we were talking about a coffee machine. 

THE WITNESS:  It's both.  They're at the same place. 

ALJ FRIEDLIS:  Mr. Robinson, direct your questions more specifically so I know what you're talking about. 

MR. ROBINSON:  Okay.  

by MR. ROBINSON: 

Q We're talking about the coffee machine, so you -- you -- at City Hall -- so, the coffee machine --

A Okay. 

Q -- you originally requested for -- in January, and it wasn't picked up through whatever circumstances until June of 2011. 

A Right. 

Q Is that correct?

A Yes. 

Q Okay.  Now, you had also requested, at some point, the -- regarding the machines at City Hall, that the -- that there was difficulty with repairs on the cold food at City Hall and it kept shutting down, so --

A Yes. 

Q -- at what point in time did you request that cold food to be exchanged for another machine?

A When they took 3423 Martin Luther King away from me, and I wanted that cold food machine to go over there in place of the one that was at City Hall that I had such a hard time keeping running. 

Q And when did the 3423 --

A In May. 

Q -- close?

A May. 

Q In May?

ALJ FRIEDLIS:  Wait a minute, you have to wait until the question is finished, otherwise we have to do the hearing all over again. 

THE WITNESS:  Okay.  Sorry. 

by MR. ROBINSON: 

Q The 3423, okay.  And that was closed in?

A May. 

Q May of 2011?

A Beginning of May. 

Q Okay.  And that -- then when was that machine from 3423 North MLK moved over to the City Hall?

A July 21st, I believe it was, finally. 

Q Okay.  And that -- that -- and then when that machine got moved over, the -- the cold food that was supposed to come out of there was not moved at that time; correct?

A No. 

Q Okay. 

A It wasn't even emptied. 

Q Okay.  So, all right.  So, here you've been waiting six months to get these machines moved or at least the coffee machined man, and then a couple months to get the cold food changed. 

A Yes. 

Q What happens when -- what happens --

ALJ FRIEDLIS:  Excuse me.  I don't have any dates for this cold food machine.  The specificity now on the coffee machine requested in January and picked up in June.  I have no dates for the cold food machine that wasn't working properly in the City Hall.  When was it requested that that be moved?

THE WITNESS:  In May 2011. 

ALJ FRIEDLIS:  And when was it moved?

THE WITNESS:  July 21st, I believe. 

ALJ FRIEDLIS:  Was it moved or taken out?

THE WITNESS:  Taken out.  It was being swapped for the one that was at 3423 Martin Luther King. 

ALJ FRIEDLIS:  Okay.  So, the one from Martin Luther King was moved to City Hall in July of 2011?

THE WITNESS:  Yes, sir. 

ALJ FRIEDLIS:  And you're saying that you requested something be done about this cold food machine in May of 2011?

THE WITNESS:  Yes, sir. 

ALJ FRIEDLIS:  Okay.  Go ahead, Mr. Robinson. 

by MR. ROBINSON: 

Q I'd like to -- to -- for you to explain what -- what the -- what's going on with the cold food machine at City Hall in regards to that particular machine and what you did to that machine until you requested it to be swapped out for a new machine. 

A Well, we were there about every other day, it was having a problem with the doors, the cams on the doors, the little doors that open up that you -- you know, you put your money in, you can slide the doors open to get your food out.  A lot of those cams were old and worn out, and so we had to go there every other day just about to -- whenever they called, we came, and we had to go there in -- I'd have to open the door, make the turret go around, because it would go out of service when the doors weren't working, and people didn't understand, because it would say, "Door one was open," or, "Door three was open," which they weren't open; it was broke.  And my husband, so many times, had to tear those cams off, clean them up, try to put them back on again to fit them the best he could to get these doors to work, which would last maybe a day or two, so we did this repeatedly for a few -- quite a few months. 

Q What was the particular incident that caused you to decide that it was time to request the machine to be --

A Bill Butler, our repairman, he's the one that suggested it, getting another machine, because this one was just so wore out, and we've already put new cams in.  We put new doors -- we put a new door on it.  We put new cams on it.  Actually, they couldn't even get the right cams for that machine, so they were used cams off another machine that was in the warehouse at the time, so he just suggested, "Why don't you have the one from the military taken over there, because that's a nice machine?"  And that's what I did. 

Q Okay. 

A That's what I asked for. 

Q All right.  Now, and that -- that all occurred -- that finally got down in July of 2011; is that correct?

A Yes. 

Q Okay.  Did you request -- did you request that transfer from your promotional agent or did you just call the moving company and asked them --

A No, I emailed Josh about it. 

Q Okay. 

A That's what I'm supposed to do. 

Q You understand that -- yeah, that the promotional agent is -- is supposed to be aware of that --

A Yes. 

Q -- that problem and that they should facilitate that change?

A Yes. 

Q Are you aware of that?

A Yes. 

Q Okay.  Now, we have some other situations regarding equipment repair and -- and moving also, so if you could talk -- tell us the story about the bill changer going to the police training academy, what I'd like you to do is just relate when you requested -- about when you requested that machine to be moved, what occurred at the -- during the move, and then if that -- if that particular situation has been corrected or when was it corrected?

A In January of 2009, I believe it was January, could have been February, but Constance Zinger went with me to the Police Training Academy and we saw Dave Turner, and we had to have our machines moved out of the room that they were in, because they were remodeling, and he found another place, so we came there and we talked, we were adding more machines.  She had suggested bottle drops and a bill changer also, 'cause all I had was a snack machine and -- and two soda machines at the time.  And once we got the area, I -- well, first I called; I was doing the phone calling then.  It wasn't by email, but I told Josh, I kept asking Josh, "Where's the bill changer and the bottle drop that Connie promised Dave Turner?"  Well, finally I got an email saying that there's no bottle drop, and I thought, "Oh, great, this is --" "-- this is going to go over well."  Well, I couldn't do that, so I went myself and talked to Dave Turner, and I suggested, "How about we get a Coke and we get a 7-Up machine in here, and that'll kind of bring in the extra flavors besides the Pepsi that we only have there to take the place of the bottle drop," and I apologized to him --

ALJ FRIEDLIS:  What do you mean when you say bottle drop?

THE WITNESS:  A front -- glass front vending machine where you can put a variety of things in.  The regular soda vendors, like from Pepsi, Coke, and 7-Up, the ones that just have, like, the bottles that show on the front but you can't see through it, you can only put certain things in there, you can't put everything in there, like, frappuccinos and things like that. 

ALJ FRIEDLIS:  Okay. 

THE WITNESS:  And this is what I wanted to do with them.  This is what Connie, and I, and Dave Turner had talked about. 

ALJ FRIEDLIS:  And you requested this from your promotional agent?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  Okay. 

THE WITNESS:  But, he said there wasn't a bottle drop available, so I had to do what I thought I could do to fix that, which Dave was kind of fine with that, you know, what could I do.  And then I was asking him repeatedly, all of them, Connie, Josh, and James, repeatedly in emails, "Where's the bill changer?  Where's the bill changer you promised?  Where's the bill changer?"  I couldn't get answers back.  Finally, I got upset and I wrote an email and said, "You know, I just can't believe what's going on, you know."  And finally the last one was, "If nobody's going to answer me on the bill changer, I'm just going to give Dave Turner the phone number to call you and he can talk to you."  Well, then all of a sudden I got an email from Josh saying, "I will get the bill changer."  And this was in the beginning of this year.  I think it was about March, I believe.  I can't remember what day it was, but it was over a year that I had been fighting for that machine.  But, anyway, so I got it finally and I was really happy.  I go in there, I open it up to go fill it, there's no bars in there to hold the hoppers in.  If there were not two recruits standing there in line waiting for their lunch, I would have lost my feet from the hoppers, because they weigh quite a bit and there was two of them, and they fell right out of the machine.  It wasn't even -- the cord wasn't working, it didn't have the bars that hold the hoppers in, and I'm blind, so I didn't -- didn't see it, didn't notice it wasn't there. 

ALJ FRIEDLIS:  What do you mean by hoppers?

THE WITNESS:  Okay.  Bill changers, when you open them up, there's a bar that goes across the front that, when you pull it open, it will hold the hoppers in.  There's also one on the top of the hoppers up inside that keeps it from falling too.  Neither bar was there; I didn't see it.  And I pulled the hoppers down, and they fell right out, and these recruits were standing there. 

ALJ FRIEDLIS:  What fell out?

THE WITNESS:  The hoppers.  These are the two things that hold the coins in it for bill changing. 

ALJ FRIEDLIS:  I see, all right. 

THE WITNESS:  Yeah.  And they're heavy, they're metal. 

ALJ FRIEDLIS:  You got this bill changer in March of 2011?

THE WITNESS:  I believe so, yeah. 

ALJ FRIEDLIS:  And you requested it when?

THE WITNESS:  Back in 2009 was when Connie suggested it to Dave Turner, that we would get a bill changer and a bottle drop for that building. 

ALJ FRIEDLIS:  So, that's more than a year?

THE WITNESS:  Oh, yeah.  Oh, yeah. 

ALJ FRIEDLIS:  Okay.  All right.  So, it was a defective bill changer, so what happened then?

THE WITNESS:  Well, then I emailed and I said, "I just can't believe you sent me a machine line this that endangered my life."  It could have endangered my life, you know.  And then finally I got -- they sent Bill Butler to come and see what was wrong with it, find everything that was wrong, and then in turn he fixed it, and that's our repairman. 

by MR. ROBINSON: 

Q And that was in March of 2011, is that what you said?

A I --

Q When that --

A -- I believe so.  I'm not positive --

Q Okay. 

A -- on the dates, but I know it was well over a year.  I guess, you know, we'd have to read through all the emails --

Q Yeah. 

A -- there's so many of them.  I'll have the dates wrong, I'm sure. 

Q Now, Robbie, you also had a situation where you were trying to get some of those bill changers -- the bill changers that you had on your -- on your route.  How many bill changers do you have anyway?  Do you know off hand exactly how many bill changers you have?

A Probably, I'd say, about eight or nine. 

Q Okay.  So, you probably have one -- a different one each at different locations; is that correct?

A Yeah, there's only one in each of the locations. 

Q And you had situations where you were trying to get some of the bill changers upgraded to accommodate the new -- the new currency. 

A Right. 

Q And could you tell us a little bit about that with getting the transports and the updates, and what occurred in that situation?

A Okay.  I emailed Josh again and asked him -- I told him I needed to have the bill -- three bill changers upgraded, they hadn't been upgraded yet to take the 10's, and the 20's, and the new bills.  And he emailed me back and said, "I can have Vendor Source come out and fix them or we can get you the kit and you can put it in."  And he -- and I emailed back and I said, "Well, I don't understand exactly what you're telling me, because it's different from what Bill Butler," which is our repairman, "had done with three other ones of mine a couple years ago."  And so, I wasn't understanding exactly what Josh was saying about it as opposed to what Bill Butler does. 

ALJ FRIEDLIS:  When was it that you asked for the upgrading of the three machines?

THE WITNESS:  It was in 2000 -- maybe the end of 2010. 

ALJ FRIEDLIS:  Okay.  Next question, Mr. Robinson?

by MR. ROBINSON: 

Q So, when -- so, when you requested that upgrading and you got an email back from Josh saying -- and it was confusing, then did you write back to him?

A Yeah.  I -- yeah, I asked him, I said, "I don't understand what you're saying about this kit," this other kit that he was talking about for me to install, and I said, "I'd rather do it --" "I'd rather have it for myself, because I would rather save the money than pay the deductable." 

Q So, you're saying that you had requested then from Josh to have those kits sent to you so that you could install them yourself --

A Yeah. 

Q -- order to save that repairman from coming out where you don't -- deductable --

A Right. 

Q -- on the repair?  Okay.

A And --

Q And then --

A -- he had sent Bill Butler to do it.  And I didn't say anything to Bill, because Bill's a great guy and he's taken such awesome care of us all, and I didn't say anything to him, and I paid the deductable.  And then I emailed Josh and I said, "I told you I didn't want anybody to come out, I wanted to do it myself, I didn't want to have to spend money on the deductable."  But, you know, it was done, after I had explained to him the first time that I did not want to pay that deductable. 

ALJ FRIEDLIS:  What do you mean by deductable?

THE WITNESS:  I have to pay a deductible for -- when somebody comes out to repair my machine. 

ALJ FRIEDLIS:  How much?

THE WITNESS:  This was $75. 

ALJ FRIEDLIS:  Per machine?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  I didn't hear the answer. 

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  Thank you. 

THE WITNESS:  Sorry. 

by MR. ROBINSON: 

Q Okay.  And then, after you got those things repaired, then everything was working okay with the transports, and the new updates, and the currency; right?

A Yes. 

Q So, that was complete --

A Yes. 

Q -- finally?

A Yes. 

Q Okay.  And then -- then we have a situation at 7109 West Saginaw, the DHS building, which is a facility out on West Saginaw that is a state lease -- state owned building, I'm not quite sure --

A State lease, it's leased. 

Q And we -- and you, from -- you had vending machines in that facility; is that correct?

A Yes. 

Q Okay.  Apparently there was a situation where you had requested a machine to be removed from that facility.  Could you tell us about that particular incident or the timeframe involved in that?

A That was a cold food machine.  And what happened was, a few years back, the Commission forgot to put the check in for the license to Eaton County, so Eaton County made me the example, because of the VEP, I guess, I don't understand it, but all of a sudden I got a phone call saying that there was a note on my machine from the Eaton County Health Department stating, "Don't eat out of this machine," and that was it.  And it had a couple of numbers, I guess, that you could go to the website to find out by, but in the mean time, people had stirred up things in the building saying that somebody had gotten sick from something out of my machine, which that did not happen.  It was a matter of the two -- the VEP and the Eaton County not being able to do their job properly, and I was made an example, because even Constance, when I called her, I said, "Connie, why is my building shutdown?"  And she said, "Well, it's because, you know, the check wasn't there."  And she -- and she laughed and she said -- she chuckled and laughed and said, "Oh, Robbie, you're the first one that's ever happened to."  And I thought, "You know, that was pretty rude, because that lost means the sales in that building for that vending machine."  I had to print out my own sign to put on that vending machine stating, "This is not about someone getting sick out of this machine.  This is about two agencies that couldn't possibly work together."

ALJ FRIEDLIS:  All right. I think we're getting into a different area.  Do you have any other machines --

THE WITNESS:  Well, then it didn't get picked up for the longest time. 

ALJ FRIEDLIS:  I'm talking to Mr. Robinson. 

MR. ROBINSON:  Yes. 

ALJ FRIEDLIS:  Mr. Robinson?

MR. ROBINSON:  Yes.  I wanted her to relate the rest of the story regarding the request for pick-up. 

by MR. ROBINSON: 

Q When that machine finally was shutdown, you requested it to be picked up and taken out of that building?

A Yes. 

ALJ FRIEDLIS:  I thought you -- I thought the witness testified there was nothing wrong with the machine. 

THE WITNESS:  No, there's nothing wrong with the machine.  It was the fact that, after that note was put on there by the Health Department, people were skeptical of using it and I was losing sales so bad that I couldn't -- I wasn't making anything out of it and I was losing stuff out of it.  People weren't buying out of it, because they were still afraid, because they didn't know exactly what was going on when Eaton County put the note on there. 

by MR. ROBINSON: 

Q Perhaps you can explain to the Judge what the -- what generally goes into a cold food machine and your decision for determining that it was no longer viable for that particular location. 

A Fresh food -- fresh food, frozen food, fruit, salads, things like that that only last seven to ten days.  Some items that are frozen sandwiches last a little longer, 30 to 40 days.  I don't put anything in longer than 30 days, regardless of if it has a better date, a longer date, I don't do that, because you can't see through the package on some of them and you don't know what you're getting. 

ALJ FRIEDLIS:  What was the note that the Health Department put on your machine?

THE WITNESS:  It was a note that said, "Don't eat out of this machine," and then it had some numbers on it.  I guess, from what I heard from Eaton County when I called them up about it, they said, if they go to the numbers that are on there, on the State of Michigan website, it'll tell what that note meant.  But, I don't think anybody did that in the building, because they didn't know.  It didn't say to do it, it just said, "Don't eat out of this machine until further notice," and then it had some number.  It didn't explain, "If you go to these numbers, you'll find out why."  It didn't do that, so --

ALJ FRIEDLIS:  When was the note put on the machine?

THE WITNESS:  In May of 2007, I think it was. 

by MR. ROBINSON: 

Q At what point in time did you request the machine to be removed from that building?

A April of 2009.  No, I'm sorry, 2010.

Q All right.  Okay.  In 2010, April 2010, and then --

A Right, 'cause I didn't want to pay for another license again.

Q Could you also then relate to me when the -- to us when the machine actually got picked up?

A I had it moved -- oh, I had it moved to General Services, that was just -- that was only a few months ago, probably, maybe May. 

Q So, in May of 2011 --

A Right. 

Q -- was approximately when you had it --

A Right. 

Q -- and if finally got transferred out and over to --

A Yeah. 

Q -- to another facility?

A Yes, to another facility to take the place of another cold food machine that wasn't working. 

Q Okay.  And are you -- and are you obligated to -- are you obligated, as the -- as the -- the operator, to contact the agency when those machines are not -- you'd like to have them moved, or they're working, or the -- you need it removed from that facility?

A Yes. 

Q Okay.  And did you do that?

A Several times. 

Q Okay.  All right.  And then -- and then, so it finally got moved over to General Services, now can you tell us about the situation at General Services dealing with -- with the cold food machine over there.  Why did you move that cold food over to General Services?

A Well, a couple years back, the heater motor had melted, the wiring had melted, and it was no longer usable.  Before Dave had left, he was in the process of getting another cold food machine to take the place of that one, because in the summer time, without the heater motor, it gets condensation, you can't see through the windows to see what the products are, and it drips on the floor, so Dave was gone and I just kind of left it, and Paul and I just kind of kept trying to keep it going here and there, had a few repairs in between. 

ALJ FRIEDLIS:  Who's Paul?

THE WITNESS:  My husband, sir. 

ALJ FRIEDLIS:  Okay. 

THE WITNESS:  He works with me.  He's one that fixes most everything I have there.  Anyways, so now I -- you know, finally I -- I asked Josh, again, because they hadn’t picked up the other vendor at 7109 for the longest time, I said, "Can we move that machine over here to General Services and get rid of this one?"  The simple reason was, they were putting brand new carpet down in that room, and it was going to leak all over that carpet where it had already leaked for the last two years on the carpet. 

by MR. ROBINSON: 

Q So, that was requested --

ALJ FRIEDLIS:  I want this to stop, we're getting too much narrative.  We need questions and answers, questions and answers. 

by MR. ROBINSON: 

Q You then requested to move that machine to GS, and when was that moved finally to GS from 7109?

THE WITNESS:  Do you remember, Paul?  Excuse me. 

ALJ FRIEDLIS:  No. 

THE WITNESS:  I can't ask him?

MR. ROBINSON:  No, ma'am. 

ALJ FRIEDLIS:  No. 

THE WITNESS:  He's my husband.  I've got all the emails sitting over there with him.  I'm sure I'm going to get all the dates wrong, there's so many things here.  I believe it was in May. 

by MR. ROBINSON: 

Q Of 2011?

A May or June, yeah, 2011, 'cause they were just getting ready to put the new carpet down. 

Q Okay.  All right.  So, then -- and then, one other situation that we have that was fairly substantial in terms of your business, and that was the problem -- a problem that you had with your freezer at your storage area.  Could you please -- could you please explain to us what the issue was with the freezer in your storage area?  Was it -- first of all, was the -- was the freezer working or not working?

A When?

Q When you -- when you contacted your promotional --

A No.  The freezer and the cooler both went out at the same time. 

Q Okay.  And that was -- and that was?

A In February of --

Q 2011. 

A -- 2010. 

Q '10. 

ALJ FRIEDLIS:  Are you asking the questions or --

MR. HULL:  Objection, Your Honor. 

ALJ FRIEDLIS:  -- answering the questions, Mr. Robinson?

MR. HULL:  Thank you, Your Honor. 

ALJ FRIEDLIS:  Don't answer them. 

by MR. ROBINSON: 

Q 2010, February 2010, --

A Yes. 

Q -- did you contact your promotional agent at that point in time?

A At that point, I had Joe Pelle, who -- I couldn't get a word out of him, or phone call, or an email or anything out of him.  That's who I had as a temporary until Josh was, I guess, through his program --

ALJ FRIEDLIS:  The question was:  did you notify your promotional agent --

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  -- in February of 2010 --

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  -- when the freezer and cooler went out?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  Okay.  Next question. 

by MR. ROBINSON: 

Q Now, so after you contacted your promotional agent, when did those repairs get made to your freezer and your cooler at your storage area?

A It was a couple weeks later, I got another used cooler brought in by the -- by the moving company, and then Josh and somebody else, I don't know who was with him, came and brought me a new freezer, and we plugged it in and I got more ice cream, put it in there, and immediately after we had put it in, it was brand new, it had went out.  It was a dud, I guess they'd call that.  Yeah, so then we had to get -- he had to get another one.  They had to pick that one up and get another one for me, so I lost --

ALJ FRIEDLIS:  You're talking about the cooler or the freezer?

THE WITNESS:  The ice cream, the freezer. 

ALJ FRIEDLIS:  So, the cooler, used cooler was brought in, that one worked okay?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  A new freezer was put in and it broke?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  Okay. 

by MR. ROBINSON: 

Q In the process of this whole repair issue and moving new equipment in, did you lose product --

A Yes. 

Q -- in your storage area?

A Yes. 

Q Did you -- did you submit reimbursement for that lost product?

A Yes. 

Q Have you ever been paid for that -- that lost product?

A No. 

Q Did you submit a lost product list --

A Yes. 

Q -- to your -- to your promotional agent?

A Several times. 

Q Okay.  And -- okay.  So, -- so, when -- when in fact a number of these issues came up regarding repair and -- and moving of equipment, when -- when did you get to the point where you -- you felt very -- that you felt you weren’t getting feedback from your promotional agent on repairs and -- and -- or did you feel that you weren't getting feedback from your promotional agent?

A Yes, that's exactly what I felt. 

ALJ FRIEDLIS:  I think we need to give Mr. Hull a chance to cross -- is this all for the -- for the witness on the -- on the --

THE WITNESS:  No, there's still another machine that --

ALJ FRIEDLIS:  Well, let's address -- 

THE WITNESS:  -- has not been moved. 

ALJ FRIEDLIS:  Let's address the machines. 

MR. ROBINSON:  Okay. 

THE WITNESS:  Okay. 

MR. ROBINSON:  That's what I was going to ask her too, because --

by MR. ROBINSON: 

Q In the situations with repairs and moving, is there any repairs that are still outstanding or equipment to be moved that is still outstanding that --

A Yes. 

Q -- requested of your promotional agent?

A Yes. 

Q And could you relate those situations --

A The City Hall snack machine has not been --

Q There's a snack machine at City Hall?

A Yes, and it doesn't work.  It has home false on four/five slots every single other day we walk in there.  I have to clear them out.  We -- the gum shoots aren't working, we've put motors in, we've done everything we could.  It's a pretty bad looking machine.  Anyways, the home false are bad, so I had requested that the machine over at state police on Harrison closed down and went downtown, so that machine there is a snack machine that I wanted moved over to City Hall to take the place of the one that was sitting at City Hall that isn't working.  And the day before that was supposed to be moved, Josh sent an email saying -- you know, I've sent him emails so many times with the information on it about these machines, and he -- the day before they were supposed to be moved, he sent me an email saying I didn't have enough numbers down there, so can I go get the right numbers and the rest of the numbers.  And I emailed him and I said, "There is no numbers on the machine.  This is the serial number on the inside.  This is what I was told to do if there was no numbers on the outside."   Apparently he didn't know that.  I didn't know he didn't know that.  So, in other words, he was supposed to call back the vending -- the moving company so that they could get that moved on the next day, on Friday.  It didn't happen and it hasn't happened yet, and that was July 20th -- July 22nd, I'm sorry. 

ALJ FRIEDLIS:  When did you -- when did you request the City Hall snack machine be moved?

THE WITNESS:  It was in -- it was, like, a month before the July 22nd, it was in June --

ALJ FRIEDLIS:  Of 2011?

THE WITNESS:  -- I think June -- yes, of 2011. 

ALJ FRIEDLIS:  And when was the machine from the state police to be moved to City Hall?

THE WITNESS:  It was supposed to be done on July 22nd with the other ones. 

ALJ FRIEDLIS:  But, it didn't happen?

THE WITNESS:  No.  And I emailed him and told him it didn't happen, and it still hasn't happened. 

ALJ FRIEDLIS:  Okay. 

MR. ROBINSON:  Okay. 

by MR. ROBINSON: 

Q Okay.  So, how about any repairs --

A Well, there was another machine that was supposed to be a bottle drop that was supposed to go out to the MEPS, which is military entrance, and that bottle drop came from 3421 Martin Luther King, the other military that was taken away.  And when it got there, the cord was tore up somehow, we plugged it in and it blew the fuse in the building, and right away they immediately said, "That's got to go until it's fixed."  So, I had to send that back on the moving truck to have the cord fixed, because, where it was sitting, there was no way that you could leave it sitting way out so that somebody could get behind it and repair it.  So, I had to send it back, 'cause it couldn't sit there, there was no room for -- for the machine to sit that far out. 

Q So, you sent it back --

A I sent it back, and I emailed Josh and told him, you know, that that had to be fixed first before I could bring it back. 

ALJ FRIEDLIS:  When was this?

THE WITNESS:  In -- that was June 2011. 

ALJ FRIEDLIS:  And this is a bottle drop machine?

THE WITNESS:  Yep, glass front, yep.

ALJ FRIEDLIS:  And this was to be moved from where to where?

THE WITNESS:  To -- from the 3411 Martin Luther King to the MEPS, Military Entrance Program.  It did get there, but, like I said, the cord was broke, and we plugged it in and it blew the whole building, so they were like, "We don't want that here until it's fixed," and you can't --

by MR. ROBINSON: 

Q Okay.  So, you sent -- you related that to the --

A Yeah, and I sent it back. 

Q Okay. 

A And I emailed Josh and told him that it would have to be fixed first, 'cause it couldn't sit out.  Anyways, so I did that and I never heard anything from him on it, even an explanation that he even acknowledged it.  And a month later I emailed him again and I said, "Hey, you know, whatever happened to the bottle drop?  Has it been fixed; is it ready to go?"  And I still didn't get a response out of him about it, so I've never gotten a response back on that. 

Q Have you ever gotten that bottle dropped moved to a location, a site?

A No. 

Q No, okay. 

ALJ FRIEDLIS:  So, this body drop with the broken cord is still over at 3411 -- 

THE WITNESS:  No, no, it's at the warehouse I believe, the Business Enterprise Program's warehouse or wherever they take them, I'm not sure.  It could have been to someone else for all I know.  I don't know. 

by MR. ROBINSON: 

Q Is there any particular -- any other particular situation that was difficult and has still not been resolved?

A I think pretty much that's about it. 

Q Okay.  Thank you. 

ALJ FRIEDLIS:  Okay.  Mr. Hull, that's seven different issues.  Cover number one, please. 

MR. HULL:  Well, if I could remember which one number one was. 

ALJ FRIEDLIS:  Coffee machine from City Hall to the Military National Guard. 

MR. HULL:  That's right. 

Cross-Examination

by MR. HULL: 

Q Ms. Kay, --

A No, they were -- I'm sorry, it's not going to there, it was -- it was -- they were both supposed to be picked up and taken away. 

Q Mrs. Kay, --

A Yes. 

Q -- do you have any sort of documentation or agreement to operate your facility in the Business Enterprise Program?

A What are you talking about, my vending?

Q Do you have any agreement with the Commission to operate your vending facility?

A The one that I signed in 2001? 

MR. HULL:  Your Honor, at this time, I'd like to enter that as Respondent's Exhibit A. 

ALJ FRIEDLIS:  What would you like to --

MR. HULL:  The Vending Facility Agreement. 

THE WITNESS:  Yeah, I have it right over there. 

ALJ FRIEDLIS:  Can you give a copy to Mr. Robinson, please?  Mr. Robinson, this is a document entitled Vending Facility Agreement.  It's been marked as Exhibit A.  It contains one, two, three, four, five, six, seven, eight, nine, ten, eleven, twelve pages.  Each page seems to have a signature of Robyn Kay or her initials, R.K., and a witness whose name I can't read.  Any objection of these -- this document?

MR. ROBINSON:  No. 

ALJ FRIEDLIS:  Is there a date on this document somewhere, Mr. Hull?

MR. HULL:  There should be a date at the top for the dates --

ALJ FRIEDLIS:  I see, May 25th --

THE WITNESS:  May 25th. 

ALJ FRIEDLIS:  -- 2011, okay. 

THE WITNESS:  No, 2001. 

ALJ FRIEDLIS:  2001, excuse me, date of agreement May 25th, 2001.  This document is admitted as Respondent's Exhibit A. 

(WHEREUPON, Respondent's Exhibit Letter A was admitted at this time)
by MR. HULL: 

Q Ms. Kay, are you familiar with this document?

A Pretty much so. 

Q Are you familiar with the attachments that go with the Vending Facility Agreement?

A Attachments?

Q There are five attachments that detail specific pieces of information regarding your operation of the facility.  Are you familiar with those five additional documents?

A I don't know, I guess not.  I never --

Q Well, we have --

A -- got them in Braille.

ALJ FRIEDLIS:  You're talking about attachments A through E?

MR. HULL:  That is correct, Your Honor. 

ALJ FRIEDLIS:  Okay. 

THE WITNESS:  Is that my -- my facilities?

by MR. HULL: 

Q That would list your sites, the value of the --

A Okay. 

Q -- equipment at your sites, the value of inventory at your sites --

A Yes, I do. 

Q Okay.  Are you familiar then with the fourth attachment, attachment D, which outlines products of services to be provided?

A Well, I -- I'm probably not familiar with it, because I never got it in Braille in the first place.  It's only in handwriting, print.  Paul read it to me back then, but, no, probably not, unless you say something else that I might realize. 

Q Well, let me have, for your recollection, those items to be vended to the Lansing City Hall read for the Record.  

 UNIDENTIFIED SPEAKER:  798 Lansing City Hall:  snacks, candy, coffee, pop, water, juice, packaged sandwiches. 

by MR. HULL: 

Q So, Mrs. Kay, it was your testimony earlier that you wanted to have the coffee vendor removed from that facility; is that correct?

A Yes. 

Q Even though that would be a violation of your agreement?

A It wasn't producing any money and I was putting a lot of money into it, because it had five different spots for coffee, three spots for cappuccinos, I bought all that stuff, all of the sugar, all of the creamer, and it very seldom got used, because most everybody has coffee stations in their areas in the building.  I lost a lot of money.

Q But, you did sign an agreement with the Commission that you would provide that service --

A Yes. 

Q Are you familiar with the terms or conditions that allowed the Commission to operate vending at that location?

A Terms and conditions?

Q Are you aware of any lease, building occupancy agreement, or other arrangement between the City of Lansing and the Commission for the Blind for operating vending machines at that location?

A No. 

Q So, your contention is that we did not remove a piece of equipment from that location that you had previously agreed to service without knowing whether or not we were requiring to have that piece of equipment at the location; is that correct?

A Well, let me tell you this, through the years, nobody's ever said a word to me about having machines picked up from any place that doesn't have any sales. 

Q If you could just answer the question I asked. 

A No. 

Q You did not ask us to pick up that piece of equipment?

A Oh, ask you to pick it up, yes, I did. 

Q Okay.  Thank you.  And the cold food machine at that location, you asked us to swap out; is that correct?

A Yes, sir. 

Q Does the Commission move the equipment itself?

A No. 

Q The Commission uses some outside company to do that?

A Yep. 

Q And that company did not contact you in order to make the move?

A No. 

Q And do you know if the Commission was notified that they had not contacted you?

A No, I don't know.  I emailed Josh and told him, and he didn't give me an answer back, so I don't know --

Q Prior to the move taking place, are you aware if the Commission was contacted and informed that you had not been contacted?

A Yeah, 'cause Cindy had told me.  Cindy Spankie (ph) from over at Stevens. 

Q Cindy Spankie from Stevens told you what exactly?

A That -- that Josh had put in the request to have the machine swapped.  The thing of it was --

Q Okay. 

A -- nobody told me what day it was. 

Q Okay.  But, did Stevens Van Line, the moving company, tell the Commission that they had not contacted you?

A Did Cindy tell me that they had not contacted me?

Q Did Cindy tell you that the Commission had been notified that you were not aware that the move was taking place?

A I have no idea.  That would be something that she would be telling you; right?

ALJ FRIEDLIS:  Excuse me, Cindy works for Stevens Van Line?

THE WITNESS:  Stevens Van Line, yeah. 

ALJ FRIEDLIS:  Okay. 

by MR. HULL: 

Q So, as far as you know, the Commission had no idea that you were unaware that the move was taking place?

A I'm not sure if the Commission did. 

Q Okay.  Thank you.

A How would I know that? 

Q Thank you. 

A An email and ask you. 

MR. HULL:  Your Honor, with your indulgence, the second item?

ALJ FRIEDLIS:  The second item's the cold food machine was not working properly at -- at Martin Luther King --

MR. ROBINSON:  Same thing. 

ALJ FRIEDLIS:  -- City Hall --

MR. HULL:  That issue. 

ALJ FRIEDLIS:  -- moved from Martin Luther King to City Hall. 

MR. HULL:  Okay.  I have nothing further to pursue on that particular issue. 

ALJ FRIEDLIS:  Okay.  Are you going to address the bill changer issue on number three?

MR. HULL:  Yes, Your Honor. 

ALJ FRIEDLIS:  Okay. 

by MR. HULL: 

Q Ms. Kay, you had testified that, in 2009, you had met with Constance Zinger and determined that a bill changer was appropriate for the Police Training Academy?

A Yes. 

Q Who was your promotional agent in 2009?

A Joe Pelle. 

Q And that move didn't take place until what date?

A I'm not sure.  It was just this year. 

Q Okay.  And the machine that was delivered you said was not in working order; is that correct?

A Yes, sir. 

Q Does the Commission repair all the equipment that it refurbishes itself?

A I doubt it, because every machine that I've ever gotten from the Commission has been broke when I got it. 

Q So, you don't believe that Commission staff are responsible for the repair of equipment?

A They should be, but they haven't. 

Q Let me rephrase my question. 

A Okay.  

Q Do Commission staff do the physical act of refurbishing --

A Not the staff --

Q -- of the machine --

A -- you have somebody else. 

ALJ FRIEDLIS:  You're not letting him finish the question. 

THE WITNESS:  I couldn't hear the rest of it. 

ALJ FRIEDLIS:  Well, probably 'cause you were talking.  Let him finish his question. 

THE WITNESS:  I'm three quarter's deaf.  I have to turn my head to hear, so I didn't hear.  It was my fault. 

by MR. HULL: 

Q Do Commission staff facilitate the physical repair of vending equipment in the program?

A No, staff, no. 

Q Would Commission staff know if a piece of equipment had not been repaired properly prior to it being delivered on site, to the best of your knowledge?

A Do you know if it's supposed to be fixed, is that what you're saying?  You, the staff. 

Q I'm saying -- let me rephrase the question for you.  If the third party vendor the Commission uses to repair a piece of equipment informs the Commission that it is repaired and ready to be placed in the field, would the Commission have any reason to believe that that wasn't the case?

A No. 

Q So, if a machine were delivered to your location that was not operating properly, would that be the fault of the Commission or the company that repaired the equipment?

A I think it would be the Commission, because at the end of the day, they're the ones that are putting these machines up for blind people. 

Q Even though the Commissions doesn't physically repair the equipment?

A I would say somebody should be watching out to make sure that these things are done properly, but probably not. 

Q Okay.  Thank you. 

MR. HULL:  I have nothing more on that issue. 

MR. ROBINSON:  I have a question. 

ALJ FRIEDLIS:  It's not your turn. 

MR. ROBINSON:  I understand. 

by MR. HULL:  

Q If memory serves, the next issue had to do with an FIA building and a cold food machine you wanted picked up from that location. 

A Yes. 

Q Again, I'd like to refer you back to your agreement on attachment D, which lists the parts and items to be sold. 

MR. HULL:  Your Honor, may we have that portion of the agreement read for Ms. Kay?

ALJ FRIEDLIS:  Which portion?

MR. HULL:  The portion on attachment D listing items to be sold from the FIA location she referenced in her testimony.

ALJ FRIEDLIS:  Well, they're referenced by numbers; right?  Which one's the FIA?

UNIDENTIFIED SPEAKER:  598. 

ALJ FRIEDLIS:  598, okay.  That's the FIA, Saginaw Street, Lansing?

MR. HULL:  Mm-hmm. 

ALJ FRIEDLIS:  Okay.  Go ahead, read it. 

UNIDENTIFIED SPEAKER:  598 FIA, Saginaw Street, Lansing:  snacks, gum, mints, cold beverages, package sandwiches. 

by MR. HULL: 

Q So, again, you were asking for a machine to be picked up from a location --

A Yes. 

Q -- so that you would no longer be providing the services that are outlined in your agreement; is that right?

A Yep. 

Q Okay.  Thank you. 

A What else am I supposed to say?  I'm just supposed to keep it and let it --

Q The next item that you wanted to discuss was the repair of a piece of equipment at the General Services Building; is that correct?

A Yes. 

Q You had mentioned a cold food machine that was building up condensation and leaking on the floor.  When, again, did you say that that machine was in need of repair?

A I don't know.  I can't remember dates.  I have all the emails, but if my husband can give me the dates, I mean --

Q You had referenced that your current promotional agent was not your promotional agent at the time of that machine needing repair; is that correct?

A Josh was my promotional agent. 

Q You had referenced in your previous testimony that the motor had burnt up in that machine when David Robinson was still your promotional agent; is that not correct?

A Yes. 

Q And that machine was not repaired at that time; correct?

A No, because you had --

Q Okay.  And that machine was not replaced at that time; is that correct?

A No. 

Q Josh Hoskins became your promotional agent at what time?

A I believe right around April of 2010. 

Q And in April of 2010, did you notify him of the problem that you were having with that piece of equipment?

A No. 

Q So, how is it that your current promotional agent would have known that that piece of equipment either needed repair or replacement in April of 2010 if you didn't notify him?

A He didn't. 

Q And when was it that you did notify him?

A Well, I finally notified him when it finally -- when they were putting the carpet in in there, and asked could I have the machine from 7109 that hadn't been picked up brought over there to take the place of it, because that is my biggest stop. 

Q And once you had made that request of your promotional agent, how long did it take for that move to take place?

A I think it was two weeks. 

Q Okay.  Thank you.  The last item that you had referenced had to do with some repairs that are currently outstanding; is that correct?

A Yes.  Not repairs, moves. 

Q I'm sorry.  You had referenced a snack vendor at the Lansing City Hall that was not working properly. 

A Yes. 

Q So, that machine is in need of repair, is it not?

A It's in need of being moved out and having an overhaul. 

Q Who makes the determination to move equipment?

A I guess you. 

Q "You" being whom?

A BEP administration. 

Q So, if that piece of equipment has not been moved, then it's in need of repair; is that correct?

A Yes. 

Q And have you asked your promotional agent to make a service call on that piece of equipment?

A Yeah, I've actually -- Bill's came out twice and worked on that machine. 

Q Okay.  And neither time has the machine been successfully repaired?

A No. 

Q Have you notified your promotional agent since the last service call that the machine was still not operating properly?

A Yes, that's when I told them I needed it to be swapped. 

Q And are you aware of the promulgated rules for machine repairs and getting those repairs taken care of?

A Yes. 

Q Can you relate what those rules state?

A I had to call my promotional agent and tell him what's going on, and he will call the repairman; or if I just need parts, I ask him for the parts, and I can fix it myself; or if it's something that can't be fixed, then he will send a repairman out. 

Q And do the rules speak to what to do if you can't get a hold of your promotional agent?

A To get a hold of the BEP after 24 hours. 

Q And do the rules -- do the rules further say what to do if you can't get a hold of anybody in the central office?

A I can call Bill, if it's not over $500. 

Q Have you done that?

A What?

Q Have you called Bill Butler to facilitate the repair?

A No, 'cause I don't want to pay $75 again for a machine that's not going to be repaired.  I've paid $75 deductable the two times that he came out to fix it and it still can't be fixed. 

Q Mrs. Kay, when was the last time that machine was serviced?

A I don't remember a date exactly.  

Q Okay.  Well, from the last time the machine was serviced, did it operate properly within 30 days of the repair?

A Within 30 days?

Q Yes. 

A Oh, yeah, for about two weeks. 

Q For about two weeks it operated properly and then it  shutdown again?

A Yes.  And then Paul and I decided to -- we did what we could do from what Bill had done the first time to try to keep it going. 

Q Okay.  Now, you're aware of the promulgated rules regarding calling in equipment repairs.  Are you aware of the promulgated rules regarding deductibles? 

A As far as me paying a deductible?

Q Yes.  

A I pay a deductible, yeah. 

Q Are you familiar with the part of the rule that allows an operator to not have to pay a deductible on a repair if that repair is the same that has been done within 30 days?

A Yeah. 

Q But, if the machine shutdown for the same problem within 30 days of the first repair, then why would you be forced to pay a deductible?

A I didn't.  Paul and I just did it ourselves, and then after that it was after 30 days when I called again. 

Q But, if the machine shutdown within the first 30 days, why did you not notify your promotional agent to have an authorized service technician work on the machine?

A 'Cause usually Paul and I fix our machines.  Usually, if we have the parts, we just do it ourselves --

Q Okay.  So, you're testifying that you were aware that you had the option, at no expense to you, --

A Yeah, okay. 

Q -- to have the machine serviced, but chose not to avail yourself of that option; is that correct?

A Yes. 

Q Okay.  Thank you.  

MR. HULL:  Your Honor, I have no further questions on these issues. 

ALJ FRIEDLIS:  Well, what about number seven, the bottle drop machine with the cord was broken?

MR. HULL:  Oh, I apologize, Your Honor, I had forgotten about that particular item. 

by MR. HULL: 

Q Mrs. Kay, you had said that that bottle drop machine had been picked up from one of your previous sites; is that correct?

A Yes. 

Q Was the machine operating properly at the previous site?

A Yes. 

Q So, you're saying that the damage occurred to the machine in the transition from one of your sites to another; is that correct?

A Actually, they had already been picked up and taken to the warehouse before I even got it, so it had been sitting at the warehouse for a little bit before it even got sent back out to the MEPS, so I don't know what happened in between. 

Q Okay.  So, the machine got damaged sometime between when it was picked up at its original site and delivered to your location; correct?

A Yes. 

Q Do you know who caused the damage to that machine?

A No, I wasn't there. 

Q Are you familiar with the state's contract for vending service?

A From where?

Q The state contract for vending machine moving services?

A I guess not. 

Q So, if you're not familiar with that, you wouldn't be familiar with the process the state has to go through to seek compensation for damages caused by the moving company to state owned equipment; is that correct?

A No, I do know about that. 

Q You do know about that?

A Yeah, I know about that part. 

Q Please.

A Well, it's their fault, I'm sure it was their fault somewhere in between, the moving company had something to do with it --   

Q But, are you familiar with the state's policy on how to pursue claims against the third party contractor that damages state equipment?

A No. 

Q Okay.  Thank you. 

A Not third party. 

Q So, you wouldn't be familiar with any steps that the Commission would be taking to remedy or repair that piece of equipment within the constraints of its contract; is that correct?

A Yes. 

Q Thank you.  

re-Examination
by ALJ FRIEDLIS:  

Q So, did you file a complaint with the -- with the Commission concerning the broken --

A Yes. 

Q -- damaged --

A Yeah. 

Q But, you don't know whether the Commission is going after the moving company for the damage?

A No, I never got an email back.  I sent two emails and never got an email back about it at all. 

Q Okay.  

MR. ROBINSON:  Your Honor, follow-up if I may?

ALJ FRIEDLIS:  Pardon me?

MR. ROBINSON:  A follow-up, if I may. 

ALJ FRIEDLIS:  Sure, go ahead. 

Redirect Examination

by MR. ROBINSON: 

Q Ms. Kay, does the Commission routinely inform you about the status of equipment that is not assigned to your facility?

A I thought it was assigned to my facility. 

Q It was not at one of your sites; is that correct?

A It was until --

Q It is not currently at one of your sites; is that correct?

A No, it had to be sent back to be fixed. 

Q And when it was sent back to be fixed, it could be reassigned to another location; is that correct?

A I'm sure, yeah. 

Q Thank you. 

ALJ FRIEDLIS:  It's a quarter after 10:00.  Let's take 10 minutes and we'll come back. 

(WHEREUPON, a brief recess was taken at 10:15 a.m.)
ALJ FRIEDLIS:  We're back on the Record.  Mr. Robinson, what is it that your client wants?

MR. ROBINSON:  My client wants all repairs and moves to be brought up to date, and then the -- the Agency be timely responsive to requests so that those repairs and moves do not damage her business on an ongoing basis, but I have some questions of her. 

ALJ FRIEDLIS:  And Mr. Hull, what is the Agency's response to the -- Mr. Robinson's statement?

MR. HULL:  Actually, as we stated in the administrative review, we agree to do that.  We do reserve the right to determine the appropriateness of transferring equipment, but we will work with Robbie and with our repair companies to make sure that she has suitable equipment to operate her facility.  We're in agreement to do that. 

ALJ FRIEDLIS:  So, what's the dispute?

MR. ROBINSON:  Well, they -- the Agency has stated that they're willing to do that, but the only thing -- the only particular statement that was made at the administrative review was saying that, "Well, you have the option to call in and make--" "-- call in a repair if you don't get a hold of anybody," that's just one part of the issue.  Also, the damage is caused -- the damage to Mrs. Kay's business is caused by the fact that equipment is not moved and repaired in a timely fashion.  And what often happens is that, if you request repair and it doesn't get done within a week or two weeks, then you begin to lose customer sales, because people provide -- have -- choose other alternatives to purchase things or they get out of the habit of purchase -- purchasing from the vending machines.

So, the timeliness and the fact that it -- that it's done correctly immediately is important in terms of the business, because Mrs. Kay has the requirements of maintaining a certain profit percentage to stay in compliance with the Agency, and if she doesn't meet that profit percentage, then she's out of compliance, and could eventually have her license revoked.  So, the timeliness and the keeping up of the sales is real critical.  And when you lose product from bad equipment that is not repaired in a timely fashion, your costs go up, your profit goes down, and therefore, the ability to maintain a proper percentage is then reduced.  So, it's not just simply the fact that the -- that the Agency will do it.  It's when they will do it, and how they will do it, and how responsive they are to doing in a timely fashion, and the fact that there's no need to have equipment come into locations that are not functional.  The Agency has responsibility to provide the equipment and maintain that equipment in those facilities under Promulgated Rule 393.18, and they're supposed to be able to do that and make sure that the operator, the licensed operator, has the equipment that allows her to provide good quality customer service. 

ALJ FRIEDLIS:  What's the Agency's response to that, Mr. Hull?

MR. HULL:  I would say it's the same as my previous response, that we make every effort to make repairs timely.  This fiscal year, we've facilitated twelve service call repairs, eight transfers on nineteen pieces of equipment.  I believe that we work with our third party vendors, we don't do repairs in-house, we don't do transfers in-house.  We're under a state contract for moving, and we utilize several different individuals for repair services to facilitate those in as timely a fashion as possible to limit and mitigate any potential losses from customers. 

ALJ FRIEDLIS:  Well, what if there are losses?  Is there a recourse that the --

MR. HULL:  The Commission will reimburse for lost product due to equipment or power failures.  Other losses, you know, they can't be documented, they're only speculative.  We can't reimburse for speculative losses. 

ALJ FRIEDLIS:  Is there a way that the operator can file a claim for losses with the Commission?

MR. HULL:  Only for lost product; not for lost sales. 

ALJ FRIEDLIS:  Right.  For lost product. 

MR. HULL:  Yes.

MR. ROBINSON:  And lost product, Your Honor, is only reimbursed at cost.  So, if you -- if your equipment goes down and you lose -- you lose product from that piece of equipment, you can be reimbursed at cost, that is the purchase -- what the operator bought.  But, you don't get reimbursed for lost sales from that product.  So, the -- the profit margin within that product that was lost is negated by the failure of that equipment; so, therefore, the profit isn't realized in that product, and therefore, jeopardizes the profit potential for the operator in that facility.  And if it happens too much and too often, especially in a facility that -- that has a lot of different types of machines in a lot of different places, it can cause substantial damage to the profit expectation that's required by the Commission. 

ALJ FRIEDLIS:  So, what is the Agency's response to that if the loss -- if the equipment malfunctions affects the loss of profit and the profit margin?

MR. HULL:  We've seen no documentation to support that claim from the -- from the Petitioner.  If they're trying to make a claim that equipment shutdowns have caused her to fail to meet her profit expectation, I guess I would need to see documentation to substantiate that claim.  I don't believe it to be the case.  I believe that a facility as large as Robbie's, with the volume of purchasing that she's getting, that if she losses, on average, only -- of those 12 service calls, only six of them had to do with power failures -- on average, $80, which is the average reimbursement request from operators in our program for equipment malfunctions, $480 of unrealized profits from sales, however, no cost being absorbed by the operator and the product being reimbursed to them in cash, I don't see how that would adversely affect the business so much as to bring someone out of compliance. 

Additionally, there are mechanisms that, if a person is out of compliance with their profit percentage, they can have that reviewed as opposed to a compliance review in order to determine if there's a legitimate and logical reason for that, and having exception be granted to them for a specific period of time because of those mitigating circumstances.  So, to make a claim that an individual's license is in jeopardy because they didn't realize profits on $80 worth of whole sale cost product that they lost when the machine shutdown isn't practical, it's not rational, and it does not happen. 

MR. ROBINSON:  The issue relevant to mitigating circumstances, however, would be determined by the profit exception and group, and if they Agency claims that there is no mitigating circumstances relevant to repair and moving of equipment, then -- then the operator would -- could claim not justification under those situations.  Primarily, that issue is relevant to building population changes, start up costs, other variables that are not controlled by -- outside of the business, it's not controlled by the operator. 

ALJ FRIEDLIS:  Well, that's not an issue that was dealt with at the --

MR. ROBINSON:  I understand, but --

ALJ FRIEDLIS:  So, let's proceed.  What's --

MR. ROBINSON:  The reason why for the timeliness is, again, it's critical, 'cause the timeliness, anytime a machine is down, it's going to lose sales.  It's --

ALJ FRIEDLIS:  All right.  Okay.  Let's move on to the next issue. 

MR. ROBINSON:  All right. 

ALJ FRIEDLIS:  What is the next issue?

MR. ROBINSON:  The next issue is dealing with licenses, health licenses.  Our claim is that the -- the Agency did not set claims that she needs to pay her health licenses from 2010, and yet, our claim is that she never received those -- those licenses, never was -- received those prior to the expiration of those licenses.  A number of times, it was attempted for those licenses to be delivered to her.  They were never delivered to her --

ALJ FRIEDLIS:  You're giving testimony.  You want to have the witness testify as to that?

MR. ROBINSON:  Sure. 

ALJ FRIEDLIS:  Okay. 

THE WITNESS:  Come back up there?

ALJ FRIEDLIS:  Yes, please.  Okay, Ms. Kay, you're still under oath.  Go ahead, Mr. Robinson, you may ask --

MR. ROBINSON:  Okay. 

Direct Examination

by MR. ROBINSON: 

Q Mrs. Kay, you -- as an operator within the Business Enterprise Program, you are provided -- you are provided health licenses for your various sites; is that correct?

A Yes. 

Q Could you tell me how many -- how many sites that you have -- currently have -- are required to have health licenses?

A The ones that I have now or the ones that I had then?

Q Ones that you have now. 

A I have three -- wait -- CNT, MEPS, City Hall, that's it now. 

Q Do you know -- do you know what the requirements are for -- for having a site to be licensed?  Do you know --

A Cold food, coffee, and ice cream. 

Q So, you're saying that any site that has -- has a coffee machine, a cold food machine, or an ice cream vendor machine is -- those are required --

MR. HULL:  Objection, asked and answered. 

ALJ FRIEDLIS:  Yes, it was asked and it was answered. 

by MR. ROBINSON: 

Q Are required to be licensed by the County Health Department?

A Yes. 

Q In the past, what was the process for receiving those health licenses?

A In the past, I mean, going way back or --

Q Well, just in the last -- what's the process in the past for you to receive those health licenses?

A I have an inspection, and then the Business Enterprise Program pays the -- pays the dues, and I get the license, and then I reimburse them. 

Q So, you have an inspection by the Health Department; is that correct?

A Yes. 

Q And then the -- where does -- the license comes to you?

A Yeah, it's supposed to. 

Q Directly to you?

A Yes. 

Q It comes to you directly?

A Well, from the Business Enterprise Program. 

Q But, not from the Health Department?

A No. 

Q Okay.  So, you stated that the -- the Commission pays for the health license?

A Yes. 

Q And then you reimburse the Agency for that -- for the cost of that health license?

A Yes. 

Q Is that correct?

A Yes. 

Q Okay.  Now, in 2000 -- now, what do you do with those licenses once you receive them from the Commission?

A I put them I -- I'm sorry -- I put them inside my machines and post them, 'cause that's what it says -- the law says, or I can have a misdemeanor if I don't. 

Q Okay.  So, I have some exhibits that show that it is a misdemeanor not to post these licenses.  Okay.  So, you -- you then post your licenses in your vending machines; correct?

A Yes. 

Q Okay.  When -- when the health inspection was done in 2010 for the -- for 2011, could you relay the story that you -- the encounter that you had with the inspector?

A Oh, when they came in this year?

Q Yes. 

A I was so scared, and I kept emailing Josh, and James, and everybody saying, "Where are my licenses from last year?  I'm going to have my inspections and I'm scared, I don't have them up in my machine."  I never got them and then I had my inspection.  The first inspection I had was with Lisa Sinclair (ph), at the MEPS building, and I apologized to her, and I was so scared, because I did not have my license in there and she's seen it every year -- they've seen it every year in my machine and it wasn't in there.  I did not have them.  And I thought I was going to be in trouble, you know, under the misdemeanor, for not having them posted. 

Q Did -- did she say anything to you about shutting down your machine or not -- closing your site because you didn't have the health license?

A She told me, because I came out, and you know, explained the situation, that -- that she would help me out on this -- this one time, you know, that I wouldn't get in trouble for it, because I hadn't gotten them, but they need to be posted.  And she even sent an email explaining the situation. 

ALJ FRIEDLIS:  And who is this again?

THE WITNESS:  Lisa Sinclair from Ingham County Health Department. 

ALJ FRIEDLIS:  Thank you. 

by MR. ROBINSON: 

Q Okay.  And then, so when you -- you did not receive your licenses for 2010 --

A No. 

Q -- and so the -- so you didn't have them posted in your machines?

A No. 

Q Did you attempt to communicate with your promotional agent about getting those licenses --

A Several times. 

Q -- after your inspection?

A Several times. 

Q Several times.  And what was -- what was the -- what was the problem with getting those licenses to you.  Was there difficulty in -- in --

ALJ FRIEDLIS:  Stop.  What was the problem?

by MR. ROBINSON: 

Q What was the problem?

A Okay.  Well, when Josh became my PA at the -- first time I talked to him was at the workshop in 2010, and he said, "Robbie, I got your licenses, I will get them to you," and I didn't hear anything else.  And every time talked to him on the phone, I asked him about it, and he said, "Okay, we've got to get together and got to get these licenses to you."  We did that two or three times.  Finally I started doing it by email asking everybody, "Where's my license?"  Then, in the long run, I never got them until after the fact that I already had the inspection.  And I got them in May, the day after -- actually, he sent them out -- he sent them to me, which I asked him to do that even in the email, "Can you just send them to me?"  You know, it's funny, because after I came for the review for this hearing, the first review, he sent them out that afternoon, after we had been through that review, and I got them the next day, but there was only four; there wasn't all six at the time.  So, I'm still -- I was still missing two. 

ALJ FRIEDLIS:  You were asked earlier which -- how many locations and you said three. 

THE WITNESS:  Yeah, that was -- that's now, but back then I had six. 

ALJ FRIEDLIS:  Okay. 

by MR. ROBINSON: 

Q Did you -- did you -- were you then -- were you asked to pay for those licenses?

A Yes.

Q By the Commission?

A Yes. 

Q And did you pay for those licenses?

A No. 

Q And the reason why you didn't reimburse the Commission for those?

A Because, for several years, they have not been able to get my licenses correct.  They have buildings on there that I don't have.  In fact, I have those here today.  Again, I'm being charged for the Health Lab, which I have told them repeatedly --

Q Okay.  Let's wait -- just answer the question on that.  

A That's why, because I don't know what I really owe. 

ALJ FRIEDLIS:  You have to wait until the question is finished, and then you answer the question, and then he'll ask the next question when you're through with your answer.  We can't have two people talking at the same time.  Go ahead, Mr. Robinson. 

MR. ROBINSON:  Okay.  Thank you.

by MR. ROBINSON: 

Q Now, so you didn't reimburse the Commission for the 2010 licenses that you did not receive; is that correct?

A No, I didn't. 

Q So, that's correct, okay.  So, now did you receive your licenses for 2011, the year 2011?

A Yes. 

Q Did you receive those licenses for 2011 from your promotional agent?

A Yes. 

Q Okay.  Did you pay for those licenses -- reimburse the Commission for those licenses?

A No. 

Q Is there a reason why you haven't reimbursed the Commission for those particular licenses?

A Yes. 

Q And could you state that reason?

A Well, I had my inspection in April, and then the Commission took away the two buildings out at the military, just right after, so I don't believe I should have to pay for those when they're not -- when I don't have those machines -- those facilities for the year of 2011.  They also still have the Health Lab on there that I've never had.  And that seems to be what's been an ongoing thing all along is, no matter who I tell that I don't have that Health Lab, it's still a license.  In fact, I have them all sitting over there.  So, I don't owe for those three, because I don't have them for 2011, I don't have the facilities. 

Q And do you -- are those just the three that you have or was -- did you have a question about the DHS building on Saginaw?

A Oh, that's right, I'm sorry.  That one too.  The DHS building, that's the 7109 building, with the cold food machine, that is gone.  I got licensed for that one.  In fact, I even emailed my -- Glen Berry (ph), from Eaton County, and asked him if he, you know, "Did somebody pay for these, because I don't have a machine there that would qualify for a license?"  And he sent an email back, Dave has the email, but, yeah, he -- he was kind of wondering what was going on there too, and I told him I was coming to this hearing and I'd try and get it all figured out.  So, that's four licenses that I shouldn't have to pay for this year.  And then I --

Q Okay.  So, you have four licenses that are -- that you are questioning for this year --

A Right. 

Q -- and you have reason to believe that you shouldn't have to reimburse the Commission for those four licenses.  So, and then you have the ones from 2010.  Now, -- now, if you don't reimburse -- if you don't reimburse the Commission for those licenses, what -- that's a bill that's owed to the Commission, so what happens in a -- you do not pay for those?

A I'm out of compliance. 

Q And what does it mean to be out of compliance?

A I can't bid on anything; you know, go somewhere else and maybe get a better route than the one I've got now, because it's nothing.  It's not worth it, but I can't get out of it, because of all this license problems that I've had for several years.  I've been out of compliance because I can't seem to get anybody to document and separate each one and show me what I'm paying for -- how much I'm paying for it, I don't get any of that, and that's what I've asked several times, for a break down, and I never get it. 

Q Okay.  So, -- so, you -- you would like to have the Commission for the Blind review all these licenses, determine exactly the sites that are -- that need to have license, and bill you accordingly?

A Yes. 

Q And then to exempt you from payment on 2010, because you never received the licenses?

A Yes, because I only received four; I didn't receive six even, so I don't even know what happened to the other two. 

Q Okay.  

A For 2010. 

Q Okay.  Okay.  Thank you. 

Examination
by ALJ FRIEDLIS:  
Q So, how much is a license, Mrs. Kay?

A I don't have any idea, because they've never given me a breakdownon how much it costs, that's what I've been asking them all along. 

MR. ROBINSON:  Your Honor, the licenses vary based upon county. 

MR. HULL:  Your Honor, Mr. Robinson's testifying. 

ALJ FRIEDLIS:  All right.

by ALJ FRIEDLIS:  

Q Do you know how much the licenses are, Ms. Kay?

A No. 

Q Have you received a bill from the Commission?

A Yes. 

Q Is it just a blanket total bill?

A Yes. 

Q It's not broken down?

A No. 

Q Okay.  So, which -- which locations do you feel that you should be paying a license for for 2011?

A Construction and Technology, in Eaton County; the MEPS building, in Ingham County; and City Hall, in Ingham County.  This has just been an ongoing thing for years about my licenses.  It's been horrible, I mean, I've been out of compliance all these years because I don't want to pay for something that I don't owe for. 

Q Well, what's the amount that you're being required to pay?

A $589 for 2010, and then $699 for 2011. 

Q $589 for 2010, and how much for 2011?

A $699.  I believe that's correct.  I've been asking for several years to please get these licenses taken care of and it just --

Q Okay.

ALJ FRIEDLIS:  Mr. Hull, do you have any questions of Ms. Kay on this issue?

MR. HULL:  I do, Your Honor. 

Cross-Examination

by MR. HULL: 

Q Mrs. Kay, do you know what the promulgated rules say in regards to health licenses?

A As far as what are you talking about?

Q As far as anything.  Do you have any idea; do the promulgated rules speak to health licenses?

A I have no idea. 

MR. HULL:  Your Honor, at this moment, I'd like you to take judicial notice of Rule 393.26, Rule 26. 

by MR. HULL: 

Q Ms. Kay, Rule 26 of the promulgated rules states that operators shall have and operate their vending equipment in accordance with health licenses and health -- health requirements of each county.  That rule further stated that the operator is responsible to apply for and to pay for all of those health licenses.  Are you aware of that?

A Yes. 

Q Did you apply for those health licenses?

A You applied for them, BEP administration applied for them. 

Q I'm sorry.  Mrs. Kay, did you apply for those health licenses, yes or no?

A I guess not. 

Q Okay.  Did you pay for those health licenses?

A No. 

Q So, --

A I paid for some. 

Q -- are you in compliance with Rule 26, that requires operators to pay for and apply for those health licenses?

A No, I'm not, because --

Q Has the Commission taken any steps to revoke your license for failing to be in compliance with Rule 26?

A No. 

Q What has the Commission asked you to do?

A Asked me to do?

Q What is the Commission requesting for you to do to be in compliance with your health license --

A Pay the licenses. 

Q Now, are you aware that you can deduct those license fees as another allowable expense from your vending facility monthly report?

A No. 

Q Would you be surprised to learn that Rule 26 specifically states that you're allowed to do that?

A No. 

Q You would not be surprised?

A No. 

Q Okay.  You had stated that you didn't feel that you should have to pay the health license fees for 2010 because you did not receive the health licenses, but when you were inspected, you suffered no consequences during that inspection; is that correct?

A That's correct. 

Q So, you incurred no losses?

A That's correct. 

ALJ FRIEDLIS:  I'm sorry, I didn't hear the answer. 

THE WITNESS:  That's correct. 

ALJ FRIEDLIS:  Thank you. 

by MR. HULL: 

Q So, --

A Just the heartache. 

Q -- your basis for refusing to pay the health license fees is based on the fact that you didn't receive any penalty, you were only concerned that they weren't posted; is that correct?

A Yes. 

Q So, you're asking to be exempted from the health license fees, even though the promulgated rules specifically state that they are the responsibility of the licensee, and specifically state the manner in which the licensee is to document those fees?

A That's if they were correct, but they're not --

Q No, I'm not -- I'm not arguing about the amount at this moment.  I'm talking just about your flat refusal to pay. 

A Yeah. 

Q Okay.  Thank you.   Now, your other statement said that you have the Health Lab listed as one of your sites that you had to pay health license fees, but that that is not a site on your vending facility; is that correct?

A Yes. 

Q And you said that this has been an ongoing issue?

A Yes. 

Q For more than just in 2010 and 2011; is that correct?

A Yes. 

Q So, in 2009, did you pay the health license fee for the health lab?

A That wasn't on there at that time. 

Q Was it on there in 2008?

A No. 

Q Was it on there in 2007?

A No. 

Q If this has been an ongoing issue, when was the first time that the Health Lab appeared --

A 2010. 

Q So, it's only been last year and this year; correct?

A For that one. 

Q Okay.  What other sites were you billed for health license fees that were not assigned to your facility?

A Well, DeMars (ph) was one of them, after DeMars had closed down. 

Q I'm sorry, could you be more specific?  Were you billed for the health license fee before or after the facility had closed?

A After.  After. 

Q Thank you. 

ALJ FRIEDLIS:  What does DeMars mean?  Is that an acronym for something?

THE WITNESS:  It's -- I'm trying to think, corrections. 

ALJ FRIEDLIS:  Department of Corrections?

THE WITNESS:  Yeah, training facility for -- it's been so long, that was 2003.  It's a training facility to train corrections officers or it was.  Now it's moved into my -- my Police Training Academy downtown -- down in secondary complex.  They go there when they get any training. 

ALJ FRIEDLIS:  You lost me here.  2003?

THE WITNESS:  Yes. 

ALJ FRIEDLIS:  Why are we concerned with 2003?

THE WITNESS:  Well, that was part of why I haven't been paying my licenses, because I'm getting billed for things that shouldn't -- I shouldn't be billed for, and I'm -- it's so messed up that I don't even know what I'm paying for anymore, and I can't get a breakdown in the prices.  I just don't have any idea, so I've been holding back the money until I find out what's really going on.

by MR. HULL: 

Q Mrs. Kay?

A Yes. 

Q Other than in 2003, have there been any other sites that you were billed health license fees for that you don't believe you should have been?

A You know, I don't know, because all it says is the year and the amount. 

Q Well, were you issued health licenses for facilities -- for sites that were not yours?

A Not until -- except for 2003, back with the DeMars. 

Q And were you forced to pay for the health license in 2003?

A I haven't been forced to pay for it yet, it's still on there. 

Q So, the -- so, the Commission has not sought reimbursement for that particular --

A Well, you send me a letter saying I'm going to be in trouble and have penalties if I don't, and that's when I call up and I say, you know, "Something's wrong here, this isn't right, can I get a break down?"  And I don't get that. 

Q I'm sorry, Mrs. Kay, you stated earlier that you didn't know how much the health licenses were per site. 

A Right. 

Q So, have you paid any of the health license fees for 2003?

A Yeah. 

Q Well, how much did you know not to pay for that site?

A Because I believe that's the one that's on -- that's on my sheet that I just got from you guys again this year and it says that I haven't paid for 2003/2004, and I believe that's the stop, because that's the one that I felt I shouldn't have to pay way back then. 

Q Mrs. Kay, --

A And that one has -- doesn't have a price, so I don't know how much it is.  

Q Mrs. Kay, --

A I'm just saying I didn't pay you. 

Q -- forgive me, you had testified earlier that you don't know how much individual health licenses are --

A Correct. 

Q -- and now you're testifying that you paid all but that site for 2003 and 2004.  How did you know how much to not pay for 2003 and 2004 if you don't have a breakdown of what each site's health license costs?

A Well, let me put it to you this way, through the years, every year, I'm billed for something that I shouldn't be billed for --

Q Mrs. Kay, that's not --

A Can I finish what I'm saying, please?

ALJ FRIEDLIS:  You didn't answer his question though. 

THE WITNESS:  I'm trying to answer his question as best I can.  I don't know how much it is.  All I know was I've been just paying little bits at a time for the years before.   When it hit 2009 is basically when I stopped, because I knew I was paying for more than what I should be paying for, and nobody was clearing up the matter.  I don't know how much it is, but it's on that list. 

by MR. HULL: 

Q Mrs. Kay, you testified earlier that only one site, one time, prior to 2010 --

A No, there were several. 

Q All right, excuse me, that's not what you testified to. 

A You just asked me about that one, I'm trying to tell you there's several through the years. 

Q No, I asked you if you could name any sites that you had been billed for that were not yours and you said that there was only the one, DeMare's --

A Actually, the Health -- actually, the Health Lab I was billed for before too, that's right, it was in my, I think, 2007, and that's because I did that building temporarily for the Business Enterprise Program to keep it running, because nobody had the vending -- the building that went with it.  And I did that courtesy to help it stay -- I had it for two weeks, and I got billed for that health license.  You finally did take that one off. 

Q So, --

A But, it's back on again. 

Q So, based on your testimony, you can't recall what sites you may or may not have paid health license fees for --

A I paid for everything up until 2009 --

ALJ FRIEDLIS:  You're cutting off the question. 

THE WITNESS:  Sorry, I thought he (inaudible)

by MR. HULL: 

Q Or how much any individual health license is.

A At that time, there was a price down back then.  You had prices.  Now, I do remember, I do have that sheet too.  Yeah, you did have prices down on that one, that's why.  I do remember that now.  2003, I'm sorry, I had to remember.  But, yeah, you did break them down then.  I was fairly new then.  I had only been in a couple weeks -- couple months -- couple years, I'm sorry, at that point, and you did have prices down. 

Q Thank you. 

MR. HULL:  Your Honor, I have no further questions on this issue. 

THE WITNESS:  Sorry.  I had to think about it. 

ALJ FRIEDLIS:  Ms. Kay, let me just read you portions of Rule 26. 

THE WITNESS:  Okay. 

ALJ FRIEDLIS:  "A licensee shall operate a vending facility pursuant to all applicable health and safety laws and rules," that's one.  

THE WITNESS:  Mm-hmm. 

ALJ FRIEDLIS:  Two, "A licensee shall apply for and hold all health licenses.  Fees for health licenses are considered to be a business expense and are the responsibility of the licensee.  A licensee shall submit, within 10 calendar days of receipt, all periodic health inspection reports to the Commission.  Where correction of the violation is within the purview of the licensee, the licensee shall act immediately to correct the violation."  Three, "Failure to comply with the corrective action for a non-critical violation is grounds for commencement of a license revocation proceeding."

THE WITNESS:  Mm-hmm. 

ALJ FRIEDLIS:  I'm skipping part of three.  Four, "Failure to comply with the corrective action for critical violation is grounds for immediate and summary license suspension," that doesn't apply here.  Five, "Where correction of a violation is beyond the purview of the licensee, the Commission shall make correction pursuant to the inspection report."  

ALJ FRIEDLIS:  Mr. Hull, where does it say on here that the -- that the applicant or the licensee can deduct this from her -- the amount that she claims?

MR. HULL:  In Rule 2 it says this is an "other" expense for the business. 

ALJ FRIEDLIS:  Fees for the health licenses are considered to be a business expense?

MR. HULL:  Yes. 

ALJ FRIEDLIS:  Okay.  All right.  Can the Commission give Ms. Kay a breakdown for the 2011, $699 fees?

MR. HULL:  I would have to check with our accountant.  I would imagine that we could work with the health departments. 

ALJ FRIEDLIS:  I don't understand why she would be paying for sites that she doesn't have in her -- under her control. 

MR. HULL:  I don't believe that she should either, and we would obviously not be asking for that.  This is the first time I've been alerted that the Health Lab was on there.  The issue brought in the administrative review, to my recollection, was only that she had not received the licenses. 

ALJ FRIEDLIS:  Well, that's what the printout from Mr. Robinson asserts that it was just the question of not receiving the actual licenses. 

MR. ROBINSON:  Right.  That was our -- that was --

MR. HULL:  So, no, the Commission would not ask her to pay a health license fee for a site that's not attached to her facility. 

ALJ FRIEDLIS:  All right.  Well, why don't we -- 

MR. ROBINSON:  I have a couple more questions of Mrs. Kay, if I might, on this issue. 

ALJ FRIEDLIS:  No. 

MR. ROBINSON:  Okay.  

ALJ FRIEDLIS:  Can the Commission send me and Mr. Robinson a copy -- a list, a breakdown, of the license fees that you're asking Ms. Kay to pay?

MR. HULL:  What day would you like that by, Your Honor?

ALJ FRIEDLIS:  Well, what day can you do that?  Today is the -- 

MR. HULL:  My only concern is, as we run closer to the fiscal year, I'm not sure that our accountant will have the time to get that information together prior to September 30th.  I can't speak to her schedule and her commitments for fiscal year end. 

ALJ FRIEDLIS:  Right. 

MR. HULL:  Could I ask to have it by the 7th of October?

ALJ FRIEDLIS:  Okay.  October 7th. 

MR. HULL:  Okay.  And we will provide that to you, Your Honor, to Mr. Robinson, --

ALJ FRIEDLIS:  Yes. 

MR. HULL:  -- and to Mrs. Kay. 

ALJ FRIEDLIS:  Yes, thank you.  That'll be a list of the locations and the amounts that are being billed for 2011?

MR. HULL:  Yep, that is correct, Your Honor.

ALJ FRIEDLIS:  And can you also do the same for 2010?

MR. HULL:  Yes, Your Honor.

ALJ FRIEDLIS:  Thank you.  

THE WITNESS:  Your Honor, I have a slip over there of the ones that they just sent me. 

ALJ FRIEDLIS:  Is it broken down by sites?

THE WITNESS:  No, not really.  It's so hard to understand. 

ALJ FRIEDLIS:  No, Mr. Hull can provide the document that I asked for.  So, by October 7th, there'll be a breakdown for the -- to show the -- what's goes into this $589 being charged for 2010, and the amount for -- the breakdown for 2011, the $699. 

MR. HULL:  Thank you, Your Honor.  That shouldn't be a problem. 

ALJ FRIEDLIS:  Okay. 

re-examination

by ALJ FRIEDLIS:  

Q Now, in 2010, Ms. Kay, what sites did you have that you were legitimately to pay a license for?

A I ended up having to pay for 7109 Saginaw, Construction and Technology, the MURC, which is the military headquarters for National Guard, reserve --

Q You call it MURC, M-a-r-c?

A M-u-r-c. 

Q Okay. 

A And Reserve Joint Forces. 

Q Is that a different location?

A 3423 Martin Luther King, it's in the same complex. 

Q 3240 --

A 3423. 

Q 3423 North Martin Luther King?

A Yes.  This is for 2010; right?

Q Yes. 

A Okay.  City Hall.  I think I got the MEPS; right?

Q That's one, two, three, four, five. 

A There were six. 

MR. ROBINSON:  General Service. 

THE WITNESS:  No, the other one. 

MR. HULL:  Your Honor?

ALJ FRIEDLIS:  Yes. 

MR. HULL:  Mrs. Kay had testified previously that she had, in 2010, a cold food machine at the FIA on Saginaw. 

THE WITNESS:  Yes. 

MR. HULL:  And also the General Services building. 

ALJ FRIEDLIS:  Is that a different building?

THE WITNESS:  Yes, yes. 

MR. HULL:  Two different locations, yes. 

MR. ROBINSON:  She already said the FIA. 

MR. HULL:  Oh, did she, I apologize. 

by ALJ FRIEDLIS:  

Q So, we have 2110 -- I'm sorry, 7109 West Saginaw --

A Yes, that's DHS. 

Q DHS, okay.  

MR. HULL:  That is the FIA that I mentioned, Your Honor, so there should only be six. 

ALJ FRIEDLIS:  All right.  They keep changing names.  So, it's used to be FIA, now it's CHS (sic). 

by ALJ FRIEDLIS:  

Q Then you had Construction and Technology?

A Yes. 

Q Then you had Military Headquarters?

A Yes. 

Q Then the Reserve something?

A Joint Forces.

Q And then City Hall?

A And the MEPS. 

Q And the MEPS.  And that stands for what again?

A Military Entrance Processing. 

Q Military what?

A Entrance Processing. 

Q Okay.  So, that's one, two, three, four, five, six, all right. 

A Yes. 

Q That's in 2010.  And in 2011, what locations?

A All that they charged me for or just the ones that I do have now?

Q Ones that are legitimately to be paid for. 

A City Hall, the MEPS, CAT, Construction and Technology -- sorry, I abbreviate a lot -- and those are the three I have left. 

Q Okay.  Thank you.

ALJ FRIEDLIS:  And after you receive this, Mr. Robinson, this list that Mr. Hull will provide by 2000 -- by October 7th, 2011, I'll give you a week, October 14th, 2011, to respond, if you want, okay?

MR. ROBINSON:  Sure. 

ALJ FRIEDLIS:  I mean, if there's something that he sends that you want to let me know, comment on, you have one week to do it.

MR. ROBINSON:  I will. 

ALJ FRIEDLIS:  Pardon me?

MR. ROBINSON:  I will. 

ALJ FRIEDLIS:  Okay. 

MR. HULL:  Your Honor?

ALJ FRIEDLIS:  Yes. 

MR. HULL:  May I provide an explanation of charges with that list then?

ALJ FRIEDLIS:  Yes. 

MR. HULL:   Thank you. 

ALJ FRIEDLIS:  Okay.  What's the next issue, Mr. Robinson?

MR. ROBINSON:  The next issue is that -- that the -- Mrs. Kay feels that, because of the difficulties that she's had with the promotional agent and with the communication and (inaudible), she would like to request that she be assigned a new promotional agent to -- to work with her in her -- with her locations. 

ALJ FRIEDLIS:  Do you have any questions you want to ask her on this issue?

MR. ROBINSON:  No. 

ALJ FRIEDLIS:  Mr. Hull, do you have any questions you want to ask the witness on this issue?

MR. HULL:  I have an objection to the entire issue.  Nothing in the promulgated rules allows authority to operators to make a determination based on civil service guidelines.  OWS's particular job assignments are categorized and described in the job descriptions for specific positions.  That's a civil service matter; not a matter for review under promulgated rules or by operators. 

ALJ FRIEDLIS:  All right.  Well, I'm going to give both parties a chance to comment on this issue.  This is something that best be handled in the form of a closing argument in writing, once we're finished.  What's the next issue?

MR. ROBINSON:  That's are the issues that I brought before --

ALJ FRIEDLIS:  Okay. 

MR. ROBINSON:  But, I have a witness relevant to this issue. 

ALJ FRIEDLIS:  Well, I don't think we need to hear from the witness if we don't have legal authority to do anything on it.  Let's -- let's hear -- see what the parties file in writing before we deal with the issue. 

So, how much time will the parties like to file -- this is your motion, Mr. Robinson, to -- for a change in promotional agent.  This is September -- this is September the 19th.  How much time would you like to file a statement in writing with a copy to Mr. Hull setting forth your client's position on why she feels the Commission should order a change in promotional agent?

MR. ROBINSON:  If that's required, without going through the testimony here, I would like, let's see, certainly -- certainly by the 14th. 

ALJ FRIEDLIS:  14th of October, okay. 

MR. ROBINSON:  Since there's another -- I have another deadline on that day. 

ALJ FRIEDLIS:  All right.  Makes sense.  So, by October 14th, I'll receive written argument from you as to why we should entertain the transfer of a change in promotional agent for Ms. Kay from Mr. Hoskins to someone else.  And Mr. Hull, how much time would you like to respond to that?

MR. HULL:  Your Honor, only because I'll need to consult with resources outside of our agency, I'd ask for at least two weeks, so about October 28th. 

ALJ FRIEDLIS:  Okay. 

MR. HULL:  Your Honor, I'd ask, as both Mr. Robinson and I are visually impaired, if we might be able to exchange correspondence with you and between the parties via email, which would be accessible to both of us. 

ALJ FRIEDLIS:  You can exchange your material between each other by email, but I do not accept email communication. 

MR. HULL:  Understandable, not a problem. 

ALJ FRIEDLIS:  You can prepare it in email fashion, print it out, and mail it to me. 

MR. HULL:   Very well.  Thank you, Your Honor. 

ALJ FRIEDLIS:  As long as each of you has a proof of service on your communication so that I know each of you has received the documents that you're sending me. 

MR. HULL:  Absolutely. 

ALJ FRIEDLIS:  'Cause I can't review anything that I know you each haven't received. 

MR. HULL:  Absolutely. 

ALJ FRIEDLIS:  That would be improper.  All right.  I think that's sufficient then.  I'm going to close the Record at this point, and I will look forward to hearing your -- receiving your written arguments on this matter.  Of course you understand that I'll issue a written proposal for decision to the Commission after receipt of your documentation and review of the Record.  And in my recommendation, I will suggest to the Commission how I think they should rule on the issues that have been presented, and it's up to the Commission then to make a decision on the points.  Thank you all.  The Record is closed. 

(Proceedings concluded at this time)
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