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PROCEDURAL FINDINGS

This is a proceeding conducted pursuant to 1978 PA 260, as amended, MCL 393.35l et seq. (Act 260) and Chapter IV of 1969 PA 306, as amended, MCL 24.271 et seq. (Act 306).

Petitioner Kay filed a June 1, 2011, e-mail, appeal to Respondent’s Hearing Coordinator Carla Haynes, from a May 17, 2011, Administrative Review Summary.  A telephone conference was held on July 25, 2011 to clarify the matters at issue.  An amended Notice of Hearing was sent August 17, 2011 referencing Petitioner’s representative’s July 27, 2011 letter as stating the matters at issue.

A hearing was held on September 19, 2011 in Lansing Michigan.  Present were Petitioner Robyn Kay; Petitioner’s Representative, David Robinson.  Respondent was represented by Assistant Program Manager James Hull and reader/assistant Amber Lockwood.  Risa Patrick-Langtry and Joshua Hoskins were also in attendance but did not give testimony.  The record was left open for post hearing filings.
On October 3, 2011 Respondent filed a statement listing heath license fees due for fiscal years 2010 and 2011 plus an attachment containing license fee bills covering the period 2006 through present date.  Although permitted a response by October 14, 2011, Petitioner did not file a statement.
Petitioner was also directed to file a statement by October 14, 2011, supporting Petitioner’s desire to have Promotional Agent Hoskins replaced, but no statement was filed.
Petitioner Exhibits:
1. None 
Respondent Exhibit:

A. Vending Facility Agreement dated May 25, 2001 (12 pages).
ISSUES
1. Did Respondent violate Administrative Rule R 393.18 regarding maintenance of vending equipment?

2. Did Respondent violate R 393.26 regarding license fee billing? 

3. Did Respondent violate R 393.21 by not giving Petitioner a different Promotional Agent?
FINDINGS OF FACT

Petitioner Kay has been a licensee under the Business Enterprise Program (BEP) since at least May 25, 2001.  Respondent Exhibit A is the Agreement signed on that date. Each of the 12 Exhibit pages is signed by Respondent Kay and her Promotional Agent at the time, David Robinson.  Joshua Hoskins became her Promotional Agent in April 2010.
As of the hearing date, Respondent had a vending route with 15 stops in Lansing, Okemos, Dimondale, Grand Ledge and East Lansing.
Regarding Issue 1, Petitioner asserts Respondent has failed to respond in a timely manner to several requests to repair or replace equipment. I will address these as presented giving each party’s position.

A.  Petitioner asserts Respondent failed to pick up malfunctioning coffee machines from Lansing City Hall and the National Guard Armory on North Martin Luther King Drive (MLK). (The date of this request is not clear on the record.)  Promotional Agent Joshua Hoskins asked her for a profit and loss statement.  New machines were dropped off in June 2011.
In response, Respondent points to Respondent Exhibit A.  The City Hall location is listed as selling coffee; the Armory is listed as selling hot and cold beverages.  Therefore coffee machines could not simply be removed; they had to be fixed if not functioning properly or replaced.  Petitioner agreed in the Vending Facility Agreement to sell coffee at these locations.
B.  Petitioner asserts the “cams” on a City Hall cold food machine were not working properly.  Petitioner repeatedly tried to fix the problem unsuccessfully.  Bill Butler, a person used by BEP to repair machines, suggested a replacement machine after many attempts to fix it.  Petitioner must pay a $75 deductable each time Mr. Butler’s services are used.  In May 2011, Petitioner requested Mr. Hoskins have a replacement machine moved to City Hall from the MLK location.  The machine was moved on July 21, 2011, but Petitioner was not informed in advance when this would take place. 
In response Respondent asserts Petitioner knows Respondent uses a private company – Stevens Van Lines – to move equipment.  (Petitioner agreed with this assertion.)  This company was sent an e-mail by Mr. Hoskins to move the machine.  Cindy from Stevens Van Lines told Petitioner that this contact had been made.  But Stevens didn’t tell either Respondent or Petitioner when the machine would be moved.  For this reason, Petitioner didn’t know of the machine transfer.  But this was not the “fault” of Mr. Hoskins or Respondent.
Better communication needs to be developed between Stevens, Respondent and Petitioner.
C.  In January 2009, Petitioner met with BEP representative, Constance Zanger at the State Police Academy.  Ms. Zanger suggested Petitioner add a bottle drop and a bill changer.  Joe Pele was Petitioner’s Promotional Agent at that time. Because no bottle drop was available, Petitioner suggested a Coke and 7 UP machine, as well as the Pepsi machine already in place, to give variety to the customers.  These additions were agreed to by the Building Manager.
Petitioner continued requesting the bill exchanger suggested by Ms. Zanger.  After receiving no success on these requests, she suggested she would have Dave Turner, the Building Manger call.  Shortly thereafter, Petitioner received a call from Mr. Hoskins in early 2011, stating that a bill changer would be provided.  The machine was delivered in early March 2011 but it was defective.  A portion of the machine almost fell on her when she attempted to fill it.  But Respondent staff does not repair defective equipment.  Respondent would not know if a piece of equipment delivered to Petitioner was improperly repaired and not ready for placement.
Petitioner has 8 or 9 bill changers.  At the end of 2010, Petitioner wanted to upgrade 3 of these changers upgraded to accommodate new currency.  Mr. Hoskins suggested providing kits to upgrade the machines. Petitioner wanted the kits sent to her so she could arrange the installation herself, but the kits were sent to Mr. Butler who installed the kits in March 2011.  Petitioner was trying to avoid paying the $75 deductable per machine by arranging to do the work herself.  She sent an e-mail to Mr. Hoskins, pointing out that the kits were not sent to her, as she requested but to Mr. Butler.
D.  Petitioner operates a vending location in a leased facility at 7109 West Saginaw.  Due to Respondent’s failure in 2007 to send a check for license to operate a cold food machine at this location, the Eaton County Health Department placed a note on her cold food machine stating “Don’t eat out of this machine.”  This caused much concern for the people in the building.  The machine offered fresh food including frozen items, salads, and sandwiches.  All items in the machine were safe to eat, but because of the note, building occupants were not purchasing from the machine.  Accordingly, in April 2010, Petitioner requested the machine be taken out.  In May 2011, it was moved to the General Services Building.
Respondent points to Attachment D on Exhibit A, listing the items Petitioner agreed to sell at this location.  The items listed include “packaged sandwiches.” Petitioner would be in violation of her agreement to not sell these items at this location.
E.  Petitioner reported a cold storage machine at General Services Building with a defective heater motor a few years ago.  This defect allowed condensation to build up and drip on the floor.  The food compartments also clouded over so customers could not see the items for sale.  Petitioner reported this to her Promotional Agent at the time, David Robinson.  The Petitioner’s husband kept repairing this machine to keep it working as well as possible, but the problems continued.
Petitioner is aware Administrative Rule R 393.33 requires her to pay a deductable for repairs but if the machine breaks down within 30 days of the repair, she doesn’t have to pay another deductable.  Petitioner tried to maintain machines with the aid of her husband.  Sometimes these extra attempts to keep the machine going went beyond the 30 day period.  If the machine went out again, after the 30 day period, Petitioner would be required to pay another deductable.
Petitioner also wanted this machine moved out and replaced with another machine because the new carpeting was to be placed in the building.  Petitioner didn’t want the carpeting ruined by leakage from the defective cooler machine.  She reported these issues to her new Promotional Agent Mr. Hoskins, when he started in April 2010. The machine exchange took place in May 2011, approximately two weeks after notification.
F.  Another issue concerned a freezer and cooler that both went out at the same time in February 2010.  These were located in her storage area.  She contacted her temporary promotional agent Joe Pele at that time.  Within a couple weeks a used cooler was brought in by a moving company.  Mr. Hoskins and another person brought a new freezer and plugged it in.  Petitioner filled it with ice cream and it broke down.  A new freezer had to be brought it.  But Petitioner lost product due to this freezer failure.  She submitted a lost product claim for this loss several times to the Promotional Agent.                   The record contains no Respondent position on this request.
G.  A City Hall snack machine was malfunctioning.  Petitioner installed new motors and cleaned out the shoots, but the problems persisted.  Petitioner wants the snack machine she had at the state police post in East Lansing moved to City Hall.  Since the state police have moved to downtown Lansing, the machine at the prior location is not being used.
The day before it was to be moved Mr. Hoskins contacted her for more information on the machine numbers.  Due to this problem, the machine wasn’t moved as expected on July 22, 2011.  Petitioner requested the City Hall machine be moved out and the one from the state police moved in as a replacement in June 2011.  This move still has not happened.  
Respondent provided no explanation for this delay.
H.  On June 11, 2011, a bottle drop was supposed to be taken to the Military Entrance Program from the 3411 MLK location, but the cord was defective and the machine had to be sent back to the warehouse for repair. The defective cord caused a short that took out lights to the building.  Petitioner sent Mr. Hoskins an e-mail about this issue and has sent other e-mails about this issue but it has not been addressed.  Petitioner has not been told the status of the defective bottle drop or advised when it or a replacement will be provided.
Petitioner agreed that issues pertaining to damages to equipment caused by the moving company, had to be pursued by Respondent.  After these pieces of equipment are fixed, Respondent could place them with another operator.
What does Petitioner want?
As expressed by Mr. Robinson on behalf of Petitioner, Petitioner wants all repairs brought up to date and Respondent’s timely response to repair needs so Petitioner’s business is not adversely affected by defective equipment.  Mr. Hull on behalf of Respondent expressed agreement with this goal.  Respondent reserves the right to determine the appropriateness of moving equipment, Respondent agreed to work with Petitioner to help her succeed in her business.
The issue is one of timeliness.  As expressed by Mr. Robinson, delay in repairing equipment or moving out defective equipment affects Petitioner’s business.  If Petitioner doesn’t maintain the proper profit percentage, she will be out of compliance with Respondent’s rules.  This can affect her vending license.
Regarding Issue 2; Respondent pays the licenses that are due for Petitioner’s operations.  Petitioner is to reimburse Respondent for these payments.  Respondent’s post hearing submission dated October 3, 2011 lists the following sites for which license fees were paid for 2011:
	Site Name –
 2011-12 Health License Fees


	Amount Due



	714 Construction and Technology
	$147



	144 DHS Lansing



	$147



	798 Lansing City Hall


	$81



	748 Nat. Guard Armory-Military
	$81



	1428 Joint Reserve Training`
	$81



	136 MEPS Lansing Vending
	$81




A review of our records support the fact that site 751 Health Lab is not a part of the Lansing Vending Route 206.  Therefore, the Commission will remove this amount from those fees still outstanding,   Fees for 2010 are as follows.

	Site Name –

 2010-2011 Health License Fees


	Amount Due



	714 Construction and Technology
	$143



	144 DHS Lansing



	$143



	798 Lansing City Hall


	$77



	748 Nat. Guard Armory-Military 

       Affairs
	$77

	1428 Joint Reserve Training
	77

	136 Lansing Vending Route
	$77




The total of the amounts paid by Respondent on Petitioner’s behalf and now due from Petitioner for 2011 excluding the 751 Health Lab is $618.  For 2010 the amount due is $594.
As noted above, Petitioner did not file any opposition to Respondent’s statement.  Accordingly, I find these amounts are due from Petitioner.
Regarding Issue 3 – Petitioner did not file a written argument to support Petitioner’s request for a different Promotional Agent.

CONCLUSIONS OF LAW

Act 260, MCL 393.355 directs the Commission among other things to: 

(f) Regulate concessions reserved for operation by blind persons pursuant to this act.
Vending facility is defined MCL 393.351(f) in the following manner:

(f) “Vending facility” means an automatic vending machine, cafeteria, snack bar, cart service, shelter, counter, or any other appropriate auxiliary equipment as the commission may prescribe by rule as being necessary for the sale of articles or services described in this act and which may be operated by a blind licensee.
MCL 393.355(g) permits Respondent to promulgate rules to implement the above provisions.  Pursuant to this authority, Administrative Rules R 393.1 through 393.56 took effect October 1, 2004.

Issue 1
Administrative Rule R 393.18 requires the Commission to do several things. Of concern to Petitioner’s appeal is (c) and (d): 
Rule 18 
(c) The commission shall determine the equipment needs of each vending facility and furnish each vending facility with adequate equipment suitable to the needs of the vending facility.
(d)  Maintain, or cause to be maintained, all vending facility equipment in good repair and cosmetically appealing condition and replace, or cause to be replaced, worn-out or obsolete equipment as required to ensure the continued and successful operation of the facility.

It is clear from the list set forth above that Petitioner has had many equipment issues.  I agree that some of Respondent’s responses have been less than prompt.  Others have been very timely.  For example, the defective cooler machine was moved out and a replacement exchanged within two weeks (Section E).  But Petitioner was kept in the dark concerning the Stevens move of equipment to City Hall.  There needs to be better communication between Respondent, Stevens Van Lines, and Petitioner (Section B).  

Petitioner is also still waiting for the snack machine to be moved from the State Police Post to City Hall.  This was expected on July 22, 2011, but Petitioner is still waiting.  Petitioner has also not been reimbursed for lost product caused by the defective freezer supplied by Respondent.  Several requests have been made.  Respondent’s position is not clear, but Petitioner’s reimbursement request for reimbursement is reasonable and should be addressed (Section F).
Respondent needs to respond to Petitioner’s inquiry concerning the defective bottle drop and advise either when this machine or a replacement will be provided (Section H).

When asked what Petitioner wanted, Mr. Robinson stated very clearly that Petitioner wants all repairs brought up to date and for Respondent to timely respond to Petitioner’s repair needs so Petitioner’s business is not adversely affected by defective equipment.  Respondent doesn’t disagree with this goal. But Respondent reserves the right to determine the appropriateness of moving equipment, Respondent agreed to work with Petitioner to help her succeed in her business. 
And this is the key to this issue.  The Business Enterprise Program is the jewel in the Commission’s crown.  It is a shining example of what can happen when people are properly trained to be successful and given the support and tools to do so.  Everyone in BEP succeeds when the licensees succeed.  This is not an adversarial matter.  An administrative hearing is probably the worst place to present these matters.  Both Petitioner and Respondent will soar only when both are on the same side.  

I recommend the Commission establish a regular meeting, perhaps monthly, for a few representatives of the Elected Operators Committee to sit down with a few representatives of the BEP to discuss issues similar to what has been presented above. There must be a way, for example, to recognize reality and take the requirement to provide coffee out of the Vending Facility Agreements when most state offices provide their own coffee.  There must be a way to promptly notify licensees when Stevens Van Lines will make deliveries.  There must be a way to notify licensees when equipment will be repaired.  
Perhaps an agenda could be prepared in advance for each meeting to focus on the issues of a specific licensee or BEP policy.  These meetings must be more than times to “talk”.  All participants must have the program’s success as their goal.  This is not a ”them” versus “us” matter.  Both BEP and the licensees are on the same side.  Both need for the program to shine.
Issue 2
Administrative Rule R 393.26 addresses licensee heath and safety obligations.
Rule 26 provides:

R 393.26   Licensee health and safety obligations.
Rule 26.  
(1)  A licensee shall operate a vending facility pursuant to all applicable health and safety laws and rules.

(2)  A licensee shall apply for and hold all health licenses.  Fees for health licenses are considered to be a business expense and are the responsibility of the licensee.

A licensee shall submit, within 10 calendar days of receipt, all periodic health inspection reports to the commission.  Where correction of the violation is within the purview of the licensee, the licensee shall act immediately to correct a violation.
(3)  Failure to comply with the corrective action for a non-critical violation is grounds for commencement of license revocation proceedings.  A non-critical violation is identified and defined by part 129 of 1978 PA 368.

(4)  Failure to comply with the corrective action for a critical violation is grounds for immediate and summary license suspension.   A critical violation is identified and defined by part 129 of 1978 PA 368.

(5)  Where correction of the violation is beyond the purview of the licensee, the commission shall make the correction pursuant to the inspection report.
Based on Respondent’s October 3, 2011 post hearing statement set forth above (unopposed by Petitioner) and Rule 26, Petitioner is required to pay Respondent $618 for 2011 and $594 for 2010 for license charges paid by Respondent. 
Issue 3
Promotional Agents are addressed in Administrative Rule R 393.21.  As stated in this rule:

The promotional agent is the commission’s representative to the vending facility licensees.  A promotional agent fulfills a supervisory role in the program.  A promotional agent shall do all of the following:
   (a)  Assign equipment to the stand.

   (b)  Monitor the licensee to ensure compliance with employer          responsibilities.

   (c)  Monitor compliance with applicable commission rules.

   (d) Assist a licensee in running a clean and efficient business and in complying with all of the following provisions:

   (i)    Meeting state standards.

   (ii)   Being profitable and well managed.

   (iii)  Meeting the established profit expectations of the business.

   (iv)  Providing high-quality customer service.

   (v)  Conforming to the terms and conditions of the permit.





* * *

Promotion Agents are state employees.  Petitioner’s Promotional Agent is responsible for working with the licensees in the mid-Michigan area.  While Petitioner suggested another agent be assigned, I gave Petitioner until October 14, 2011 to file an argument in support of this request and Respondent until October 28, 2011 to reply.  Petitioner did not file a statement. 
Accordingly, I find no evidence or argument to support a change in Petitioner’s Promotional Agent.   

RECOMMENDED DECISION

I recommend the Commission:

1.  Establish a regular committee to address the issues between licensees and the Business Enterprise Program.  This effort would have more “teeth” if a report from the Committee were part of every Commission meeting.  The report should be submitted by the representatives of both the Elected Operators Committee and BEP representatives as a joint submission.  
Specifically with respect to Petitioner, I recommended Respondent give Petitioner a date certain when the snack machine will be moved from the former State Police post to Lansing City Hall.  I also recommend Respondent address Petitioner’s request for reimbursement of lost product caused by a defective freezer supplied by Respondent.  Finally, I recommend Respondent respond to Petitioner’s inquiry concerning the defective bottle drop and advise either when this machine or a replacement will be provided.
2.  Petitioner should pay licensee fees of $618 for 2011 and $594 for 2010 to Respondent.

3.  No change in Petitioner’s Promotional Agent should be made.  
______________________________








J. Andre Friedlis
Administrative Law Judge
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