Docket No. 2011-1252

Page 2

STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
	Michigan Commission for the Blind,


Petitioner

v
Mark Rothenhauser,


Respondent

___________________________/


	
	Docket No.
2011-1252
Agency No.
N/A
Agency:
Michigan Commission 


For The Blind

Case Type:   Appeal

	Issued and entered

this 24th day of October, 2011
by William D. Bond
Administrative Law Judge



RECOMMENDED DECISION

OF THE ADMINISTRATIVE LAW JUDGE

PROCEDURAL FINDINGS

Appearances: James Hull, Assistant Program Manager appeared on behalf of the Petitioner, Michigan Commission for the Blind (Petitioner or Commission). Terry Eagle appeared on behalf of Mark Rothenhauser (Respondent). 

This is a proceeding conducted pursuant to 1978 PA 260, as amended, MCL 393.351 and following (Act 260), Chapter IV of 1969 PA 306, as amended, MCL 24.271 and following (Act 306), Mich Admin Code, Rules 393.1 and following, and the Michigan Administrative Procedures Act, MCL 24.201 and following. 
On March 28, 2011 the Michigan Commission for the Blind, Petitioner, (hereinafter Petitioner or Commission) commenced proceedings to revoke Mark Rothenhauser’s, Respondent’s (hereinafter Respondent or Mr. Rothenhauser) license to operate a Business Enterprise Program (hereinafter BEP) vending facility in the State of Michigan. On August 23, 2011, the Respondent requested a formal Administrative Hearing. On September 6, 2011, the Michigan Administrative Hearing System received a request for hearing from the Commission. On September 16, 2011, a Notice of Hearing was issued setting a hearing for October 12, 2011. That hearing was held on October 12, 2011. 
At the commencement of the hearing the undersigned administrative law judge addressed motions filed by Respondent’s representative, Mr. Eagle to adjourn the matter alleging that the Respondent did not receive his notice of the hearing until 4 days prior to the hearing, and a motion to dismiss alleging that the Petitioner’s petition failed to state grounds for taking action against the Respondent’s BEP license.  

The motion to adjourn was denied as the notice was sent out by MAHS on September 16, 2011 to Respondent’s last known address, and Respondent’s delay in receiving actual notice was due to his failure to provide the Commission with his new address in a timely manner.  
Respondent’s motion to dismiss was denied as the Respondent was the one who actually requested an evidentiary hearing in this matter.  On August 23, 2011, Respondent sent the Commission an e-mail requesting a hearing.  In his e-mail Respondent acknowledged the Commission’s August 8, 2011 letter from Constance Zanger (See Petitioner’s Proposed Exhibit 3, which was not admitted as an exhibit during the hearing, but was retained for identification purposes as part of the record), outlining the license revocation proceedings.  Respondent acknowledged that “[t]he crux of the matter is the money that I owe to the B.E.P, which I believe is around $1200.  While I do not dispute this debt, the matter that I would like reviewed is the B.E.P refusal to work with me in making arrangements to not only pay off the money that I owe, but also to have some money left over to put back into the business.”  (Exhibit A).  Therefore, it is clear from the record that Appellant was well aware that the Commission was pursuing license revocation proceedings due to Respondent’s failure to comply with the rules regarding payment of set-aside fees under Mich Admin Code, R 393.27.  

Petitioner’s Witnesses: 
Joshua Hoskins, Promotional Agent

Respondent’s Witnesses:
None

Judge’s Exhibit:


Exhibit A – Respondent’s e-mail 







requesting a hearing

Petitioner’s Exhibits: 

Exhibit 1 – March 28, 2011 Letter 







commencing license revocation 







proceedings

Respondent’s Exhibits: 
None
ISSUES AND APPLICABLE LAW
Did the Commission act properly in pursuing the revocation of Respondent’s license under the Business Enterprise Program?  

Chapter 34, Section 395.7 of the Code of Federal Regulations provides, in pertinent part: 

Sec. 395.7  The issuance and conditions of licenses.

* * * * 
    (b) The State licensing agency shall provide for the issuance of licenses for an indefinite period but subject to suspension or termination if, after affording the vendor an opportunity for a full evidentiary hearing, the State licensing agency finds that the vending facility is not being operated in accordance with its rules and regulations, the terms and conditions of the permit, and the terms and conditions of the agreement with the vendor.

* * * * 

Vending Facility Program Rule 15 states, in pertinent part: 

Mich Admin Code, R 393.15   License revocation.

  Rule 15. (1) The commission may revoke a license issued to a blind person for the operation of a vending facility on federal, state, or other property for any of the following reasons:

* * * * 

  (d) A violation of the terms and conditions of R 393.24, R 393.25, R 393.26, R 393.27, R 393.28, R 393.29, R 393.30, R 393.31, or R 393.32.   

  (e) A violation of the terms and conditions of the vending stand agreement with the commission.

  (2) Termination of participation in the program results in automatic license revocation.  Before reentry into the program, the licensee whose license has been revoked shall again complete the full vending facility training program.  The following shall apply:

  (a) An approved leave of absence is not considered termination or withdrawal from the program.

  (b) In such a situation, the licensee is afforded the opportunity to participate in the full vending facility training program, unless waived by the licensee in writing.

  (3) A licensee whose license is in the termination process, as specified in R 393.16, is not eligible to be awarded a promotion while the license is in the termination process.

Vending Facility Program Rule 24 states, in pertinent part: 
Mich Admin Code, R 393.24  Licensee obligations generally.
  Rule 24.  (1) Each licensee shall agree to do all of the following:

  (a) Perform, to the best of his or her ability, the necessary duties in connection with the vending facility pursuant to the commission's rules and procedures, the terms of the permit, and the agreement with the licensee and otherwise abide by the rules of the commission.

* * * * 
  (o) The commission shall commence license revocation proceedings if a licensee fails to comply with any of the provisions specified in this subrule.

Vending Facility Program Rule 27 states, in pertinent part: 

Mich Admin Code, R 393.27  Licensee reporting requirements.
  Rule 27.  (1)  A licensee shall furnish reports as the commission may require periodically.

  (2)  A licensee shall complete the commission's standard monthly vending facility report.  Business expenses, taxes paid, profit, and financial operations are major components of the report. The report shall be an accurate and true report.

  (3)  A licensee shall submit the monthly report data to the department's administrative entity.  Reports shall be time and date stamped by the fifteenth day of the month following the period covered by the report.
  (4)  If a report associated with a set-aside payment is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent report.  If a set-aside fee payment  is delinquent, then the reporting licensee is not eligible for  promotion  until 30 days after the post mark date  of  the  delinquent  set-aside  fee  and  a penalty of 50% of the monthly set-aside fee owed shall be assessed  and  paid 

With the next monthly report.

  (5)  If a payment for a repayment agreement, made before the   effective date of these rules, is delinquent, then the reporting licensee is not eligible for promotion until 30 days after the time and date stamp of the delinquent payment.

  (6)  Receipt of a nonsufficient funds check in payment shall be treated in the same manner as a delinquent payment.  A penalty of 50% of the monthly set-aside fee owed shall be assessed and paid with the next monthly report.

  (7)  The completion of the monthly report and the payment of the set-aside fees are the sole responsibilities of the licensee.

  (8)  A licensee shall make payment of the set-aside fee by the due date.  Set-aside fee payments shall be post marked by the twenty-fifth day of the month following the period covered by the associated report.   The set-aside fee payment is a payment due the commission.  The commission shall not accept partial payment for past due set-aside fee payments, liability insurance payments, or for repayment agreements that have been grandfathered in under subrule (4) of this rule.

  (9)  Failure to submit 2 or more reports or payments during a 12 month period shall result in commencement of license revocation proceedings.

FINDINGS OF FACT

1. On March 28, 2011, the Commission sent Mr. Rothenhauser a compliance letter informing him that it was initiating proceedings to revoke his license to operate a BEP facility in the State of Michigan due to his failure to fulfill the responsibilities of a BEP operator.  The Commission’s letter referenced the pertinent sections of the Vending Facility Program Rule 27, Mich Admin Code, R 393.27.  The Commission’s letter to the Respondent stated that he had late monthly set-aside fees.  The March 2009 set-aside fee was due for 24 months, since that time only 3 set-aside fees had been submitted by the due date.  In the remaining months, the set-aside fees were paid late, or a check written for the fee was returned NSF.  The January 2011 and February 2001 set-aside fees were still outstanding as of the March 2009 letter.  (Exhibit #1).  
2. On or after August 5, 2011, a Business Enterprise Support Team was formed to get Respondent back into compliance and to bring the location at the State Capital back into a satisfactory running condition.  The purpose was to boost sales and to increase the income of the facility.  The efforts to support the location were made even after the decision to proceed with license revocation, in order support the facility and keep it up and running.  In the event that the Respondent’s license is eventually revoked, the Commission would have an opportunity to put another operator in place to run the facility.  
3. On August 23, 2011, Respondent sent the Commission an e-mail requesting a hearing.  In his e-mail Respondent acknowledged the Commission’s August 8, 2011 letter from Constance Zanger (See Petitioner’s Proposed Exhibit 3, which was not admitted as an exhibit during the hearing, but was retained for identification purposes as part of the record), outlining the license revocation proceedings.  Respondent acknowledged that “[t]he crux of the matter is the money that I owe to the B.E.P, which I believe is around $1200.  While I do not dispute this debt, the matter that I would like reviewed is the B.E.P refusal to work with me in making arrangements to not only pay off the money that I owe, but also to have some money left over to put back into the business.”  (Exhibit A). 
4. On October 12, 2011, at the administrative hearing, Joshua Hoskins, Mr. Rothenhauser’s Promotional Agent, testified that Respondent still has outstanding monthly set-aside fees for July 2010, August 2010, September 2010, October 2010, November 2010, December 2010, April 2011, May 2011, and June 2011.  Mr. Hoskins stated the set-aside fees are based on the net monthly proceeds, they are due on the 25th of the month, and are 10% of the net proceeds or the balance left over after payment of all business expenses.  Mr. Hoskins stated Respondent also failed to make his August 2011 monthly report on time.  
CONCLUSIONS OF LAW

In an administrative hearing, the Petitioner must prove its position by a preponderance of the evidence.
  Therefore, the Commission for the Blind must prove by a preponderance of the evidence that it acted properly in initiating and proceeding with the revocation of Mr. Rothenhauser’s license. 
Mr. Rothenhauser acknowledged in his request for an evidentiary hearing that the crux of the matter was the money he owed to the BEP, in delinquent set-aside fees, which he believed was around $1200.  Appellant stated he did not dispute this debt.  He was only the BEP’s refusal to work with him in making arrangements to not only pay off the money that he owed, but also to have some money left over to put back into the business.  (Exhibit A).  By his own admission, Appellant is in violation of Mich Admin Code, R 393.24, Licensee obligations generally, and specifically Mich Admin Code, R 393.27(9), which states that “[f]ailure to submit 2 or more reports or payments during a 12-month period shall result in commencement of license revocation proceedings.”  
The testimony and evidence presented by the Commission shows that Respondent had outstanding monthly set-aside payment for 9 months out of 12 immediately preceding the commencement of the license revocation proceedings on August, 8, 2011.  There is also evidence of the submission of a NSF check to cover a monthly set-aside fee and the failure to submit the required monthly report for August 2011 in a timely manner.  
In his defense, Respondent attempted to show that facility was not generating adequate revenues to allow for the payment of the required set-aside fees.  Unfortunately there is no exception within the pertinent Rule, R 393.27 for the waiver of such fees.  Furthermore, the pertinent Rule, R 393.27(8) provides in part that the commission shall not accept partial payment for past due set-aside fee payments.  Any objection to the Commission’s failure to allow time to repay the delinquent set-aside payments is without merit, as the Commission is without authority to accept such an arrangement.
Based on the entire record, the Commission has demonstrated, by preponderance of the evidence, that it acted properly and within the rules in proceeding with revocation of Mr. Rothenhauser’s license. The evidence clearly demonstrated that Mr. Rothenhauser violated the following Rule, R 393.27(9).  The evidence further demonstrates that Mr. Rothenhauser was given ample opportunity to bring his operations into compliance with the Rules, but failed to do so. Therefore, under Rule 15(1)(d) and (e), the Commission properly proceeded to revoke Mr. Rothenhauser license. 
RECOMMENDED DECISION

I recommend that the Commission find that the revocation of Mr. Rothenhauser's license was justified and proper under Rule 15(1)(d) and (e).  
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____







William D. Bond








Administrative Law Judge

PROOF OF SERVICE
I hereby state, to the best of my knowledge, information and belief, that a copy of the foregoing document was served upon all parties and/or attorneys of record in this matter by Inter-Departmental mail to those parties employed by the State of Michigan and by UPS/Next Day Air, facsimile, and/or by mailing same to them via first class mail and/or certified mail, return receipt requested, at their respective addresses as disclosed by the file on the 24th day of November, 2011.
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Lenore Baker

State Office of Administrative Hearings and Rules

	Carla Haynes

Michigan Commission for the Blind

201 N Washington, 2nd Floor

Lansing, MI 48909
	James Hull

Michigan Commission for the Blind

125 E Union

7th Floor – Flint State Office Bldg

Flint, MI 48502

	
	

	Constance Zanger

Michigan Commission for the Blind

Business Enterprise Program

201 N Washington, 2nd Floor
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	Joseph Pelle

Michigan Commission for the Blind

Business Enterprise Program

3038 W Grand Blvd, Ste 4-450

Detroit, MI 48202

	
	

	Mark Rothenhauser 

16937 South US-27, Lot 92Leng

Lansing, MI 48906
	


� Michigan State Employees Asso v Michigan Civil Service Com, 126 Mich App 797, 802; 338 NW2d 220 (1983).





