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Issued and entered

this 11th day of January, 2011

by Renee A. Ozburn

Administrative Law Judge
ORDER DISMISSING FOR LACK OF JURISDICTION


Previous proceedings in this matter have been conducted pursuant to

1978 PA 260, as amended, MCL 393.351 et seq., (Act 260), and the Administrative

Procedures Act, 1969 PA 306, as amended, MCL 24.271 et seq. (APA)


On September 23, 2008, the Michigan Commission for the Blind,

MCB/Petitioner), served notice that it was summarily suspending the license of Hazell

Brooks (Respondent) to operate a Business Enterprise Program. Ms. Brooks requested

a formal administrative hearing and the matter was assigned Docket Number 2008-1357.

Hearings were held on March 13, 2009 and March 27, 2009. Both parties

appeared and presented evidence at these hearings. On September 21, 2009, a

Recommended Decision of the Administrative Law Judge was issued concluding that

the MCB had met its burden of proving, by a preponderance of the evidence, that
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summary suspension of Ms. Brooks's license under the Michigan Administrative Code

Rule 393.14 was justified. On November 5, 2009, the MCB Board affirmed the

September 21, 2009 Decision recommending summary suspension.


On January 4, 2010, the MCB issued a License Revocation Notice. On

February 19, 2010, an Order of Show Cause was issued directing Ms. Brooks to show

good cause why MCB's request to revoke her license should not be granted based on

the evidence presented at the license suspension hearings in March 2009, (Docket No.

2008-1357). In an Order and Notice of Hearing dated March 30, 2010, the

Administrative Law Judge concluded that good cause was shown to proceed to an

evidentiary hearing on the issue of license revocation. This Order indicates that the

testimony and evidence from the suspension hearing will be incorporated into the

license revocation hearing with both parties having the opportunity to supplement 
that evidence. On March 30, 2010, a Notice of Hearing was issued scheduling a hearing 
for May 5, 2010; (Docket No. 2010-109).


On May 5, 2010, a hearing was held. The MCB was present and ready to

proceed. Ms. Brooks did not appear for the hearing. The hearing proceeded in her

absence in accordance with Section 72 of the APA. On May 7, 2010, a Recommended

Decision of the Administrative Law Judge was issued concluding that the MCB

revocation of Ms. Brooks's license was proper under the Code of Federal Regulations

and the Business Enterprise Program's administrative rules. The May 7, 2010

Recommended Decision specifically concluded:

1) Respondent (Ms. Brooks) actions on September 8, 2008 and September
23, 2008 constitute repeated violations of Rule 393.24(1)(a),(g) and (n).
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2)
By failing to maintain the hours of operation outlined in the Vending 
Facility Agreement, Respondent violated Rule 393.24(1 )(k).

3)
By failing to return the laptop following the suspension of her license, 
Respondent violated Rule 393.24(1 )(c).

4)
By failing to meet her profit expectations, Respondent violated Rule 
393.30(1)(e).


A Commission Board meeting was held on July 20, 2010. A Final Decision

issued on August 10, 2010, states as follows:

1.
The Commission for the Blind Board passed a motion to reject the ALJ 
recommended decision to uphold the revocation of Ms. Brooks' license by 
the Commission for the Blind.

2.
The Commission for the Blind Board passed a motion that the Board remand 
this issue for hearing to determine damages; and to have Ms. Brooks return


the computer to staff prior to the hearing.
In the Board minutes from July 20, 2010 there is some general discussion of whether

the MCB Agency is adequately supporting Business Enterprise Program Operators. The

minutes also refer to public comments made by Ms. Brooks indicating that she felt that the Agency owes her. However, there is no evidence that the MCB Agency violated

specific statutes and rules governing operators. The minutes contain reference to a

discussion of whether Ms. Brooks was still responsible for returning a computer to the Agency. In pertinent part, the August 10, 2010 minutes state:

There was discussion on Ms. Brooks not needing to return

her computer. Ms. Schmidt stated that Ms. Brooks did not

show up for the hearing and there are no damages noted on

the record. It was determined that there are no damages

noted on the record. It was determined that there is no

evidence of a dollar amount owed.

COMMISSIONER GENO MOVED THAT THE BOARD

REMAND THIS ISSUE TO THE HEARING PROCEDURE

SPECIFICALLY FOR
THE REASONABLE DETERMINATION 
OF MONETARY DAMAGES, WITHOUT
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THE ASSUMPTION THAT DAMAGES EXIST AND THE

COMPUTER IS RETURNED TO THE AGENCY BY MS.

BROOKS PRIOR TO THE HEARING. COMMISSIONER

TAECKENS SECONDED.
The MCB Board's decision to remand to the hearing procedure was referred to the State Office of Hearings and Administrative Rules. On January 4, 2011, a Notice of Remand Hearing was issued scheduling a hearing for February 15, 2011. The "Issue" for hearing is described as follows:

Is the Michigan Commission for the Blind responsible for

damages in Docket 2010-109 (Michigan Commission for the

Blind v Hazell Brooks)?
Damages are compensation which may be recovered in the courts by a

person who has suffered a loss through the unlawful acts or omission of another. The

Board's decision to remand for a consideration of damages to Ms. Brooks does not

relate to any alleged or affirmed statutory or rule violation by the MCB Agency that could serve as a basis for damages. If the Board had affirmed the May 7, 2010

Recommended Decision, in whole or in part, there might be good cause for MCB to

seek restitution from Ms. Brooks for the laptop based on a violation of Rule 393.

24(1 )(c). However, whether the issue is restitution or damages, there must be a finding of an unlawful act or omission to serve as the foundation for considering compensation.

Although it is not clear who worded the "Issue" for purposes of the January

4, 2011 Notice of Remand Hearing, there is no legal basis for considering whether

MCB is responsible for damages. At all times relevant to this matter, the MCB Agency

has remained the Petitioner. At no time relevant to the license suspension and

revocation hearings at issue in this matter, has Ms. Brooks filed a complaint alleging specific statutory or rule violations by the MCB Agency. Further, Ms. Brooks has not
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requested that an ad hoc arbitration panel be convened under Rule 56(1). In addition,

the MCB Board made no findings or rulings that the MCB Agency has violated any legal

provisions governing its regulation of operators in a manner that would call for a remedy such as an award of damages to Ms. Brooks. There are no other legal determinations to which damages can attach in this matter. In contrast, see the case of Richard Thelen v Michigan Commission for the Blind (Docket No. 2008-275) where the operator filed a claim against MCB and evidence was taken to justify a damage award.

Therefore, I find that there is no legal basis for a "reasonable determination of monetary damages..." as suggested in the MCB Board's decision to "remand this issue to the hearing procedure". This absence of a legal basis to consider

damages means I do not have jurisdiction to consider the issue as framed in the MCB

Final Decision issued on August 10, 2010.

ORDER

This matter is dismissed for lack of jurisdiction. The hearing scheduled for

February 15, 2011 is cancelled.

RENEE A. OZBURN
ADMINISTRATIVE LAW JUDGE
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PROOF OF SERVICE

I hereby state, to the best of my knowledge, information and belief, that a copy of the foregoing document was served upon all parties and/or attorneys of record in this matter by Inter-Departmental mail to those parties employed by the State of Michigan and by UPS/Next Day Air, facsimile, and/or by mailing same to them via first class mail arid/or certified mail, return receipt requested, at their respective addresses as disclosed by the file on the 11th day of January, 2011.

Shirley Dacus

State Office of Administrative Hearings and Rules

Joseph Pelle

Michigan Commission for the Blind

Business Enterprise Program

3038 W. Grand Blvd, Suite 4-450

Detroit, Ml 48202

Carla Haynes

Michigan Commission for the Blind

201 N. Washington, 2nd Floor

Lansing, Ml 48909

James Hull

Michigan Commission for the Blind

Business Enterprise Program

125 E. Union

7th Floor - Flint State Office Bldg.

Flint, Ml 48502

Terry D. Eagle

2000 Boston Blvd., Apt. C19

Lansing, Ml 48910

Hazell Brooks

112 East Dwight Street

Lansing, Ml 48906

Hazell Brooks

5051 Willoughby R51

Holt, Ml 48842

