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This Agreement dated         

 


Between:

(1) Stephen Nicholls, 1TOUCH (“SN dba1Touch”), (Flat 1, 36 Thayer Street, London, W1U 2QX England) ,1Touch Creator and Director
and 
     (the "Instructor").

Whereas:

(A) SN (DBA 1TOUCH), as a result of practical experiences, has developed a system of classes for individuals with visual impairments called 1Touch.

(B) SN (DBA 1TOUCH) has built up a reputation and goodwill in relation to this system.  SN (DBA 1TOUCH) has developed specialized techniques, procedures and methods to be used in providing the classes.  SN (DBA 1TOUCH)'S techniques, products and services are detailed in a Manual as updated from time to time.  SN (DBA 1TOUCH) is the owner of all Intellectual Property in the (1TOUCH) system.  SN (DBA 1TOUCH) has applied to register or has registered the Trademarks which are associated with the products and/or services. 

(C) The Instructor wishes to acquire from SN (DBA 1TOUCH) the right to provide the classes in accordance with the terms of this Agreement.

It is agreed:

1. 1  TC ".
Interpretation"\l 1 
Interpretation
1.1 The definitions and rules of interpretation in this clause apply in this Agreement.

"Business Day" means a day other than a Saturday, Sunday or a state or Federal holiday in the United States.
"Classes" means the classes provided using the (1TOUCH) system;

"Confidential Information" means any information which is disclosed to the Instructor by SN (DBA 1TOUCH) pursuant to, or in connection with, this Agreement (whether orally or in writing and whether or not such information is expressly stated to be confidential), or which otherwise comes into the hands of the Instructor in relation to the Classes, or the (1TOUCH) System, other than information which is already in the public domain (otherwise than as a result of a breach of any obligation of confidentiality);

"1TOUCH System" means the distinctive method developed and implemented by SN (DBA 1TOUCH) for providing the Classes using the Intellectual Property, Confidential Information, procedures, methods, and techniques, part of which are contained in the Manual;

"Extended Term" has the meaning given to it in clause 12.

"Initial Term" has the meaning given to it in clause 12.

"Intellectual Property" means patents, rights to inventions, copyright and related rights, trademarks (including the TradeMarks), trade names and domain names, rights in get-up, rights in goodwill or to sue for passing off, rights in designs, rights in computer software, database rights, rights in Confidential Information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications (or rights to apply) for, and renewals or extensions of, such rights and all  similar or equivalent rights or forms of protection which may, now or in the future, subsist in any part of the world relating to the Classes and the (1 TOUCH) System, owned or acquired by SN (DBA 1TOUCH) from time to time; 

"Manual" means the (1TOUCH) Manual as updated from time to time;
"Premises" means any premises or venue which meet all relevant health and safety regulations and disability regulations (including access for wheelchair users) and which have entered into a Venue License with the Instructor;

"Restricted Business" means any business of SN (DBA 1TOUCH) or any other SN (DBA 1TOUCH) licensed Instructor that is similar to the Instructor's Classes;

"Restricted Person" means any person who, during the [12] months prior to the date of termination of this Agreement, was a student or Instructor;

"Start Date" means the date recited at the beginning of this Agreement;                                                                         

"Term" means the Initial Term together with any Extended Term agreed in accordance with clause 12.

"Training Fee" means a non-refundable sum of six hundred (600)  Dollars    payable in accordance with clause 4.
"Trademarks" means the trademarks and service marks set out in part A of Schedule 1 and any other trademarks registered by SN (DBA 1TOUCH) in relation to the (1 TOUCH) System or Classes from time to time;

 "Venue License" means the venue license to be entered into by the Instructor and the owner of any intended premises for teaching the classes in accordance with clause 3 in the form set out at Schedule 2 to this Agreement.

1. 2 In this Agreement:

(a) Headings are for convenience only and do not affect construction;

(b) References to one gender include all genders and the singular includes the plural and vice versa;

(c) Except where the context otherwise requires, references to any enactment shall include references to such enactment as re-enacted, amended or extended and any subordinate legislation made under it, in each case before the date of this Agreement;

(d) References to persons include companies, corporations, partnerships, associations, and other organisations whether or not having a separate legal personality;

(e) Except where otherwise indicated, references to clauses, sub-clauses, recitals and schedules are to clauses, sub-clauses, recitals and schedules of this Agreement;

(f) 
"Include" and "including" shall be construed without limitation.

2. 2  TC ".
Rights granted"\l 1 
Rights granted
2.1 In consideration of the payments of the License Fee, SN (DBA 1TOUCH) grants the Instructor a license for the Term of this Agreement to:

(a) teach the Classes; and

(b) use of the Intellectual Property to teach the Classes.

Only at the designated premises, in accordance with the (1TOUCH) System and in accordance with all Trademark restrictions.

3. Premises
3.1 The Instructor shall ensure that the owner of any intended premises for teaching the Classes executes the Venue License no later than 15 days after the date of this Agreement.  

3.2 The Instructor shall send a copy of the Venue License to SN (DBA 1TOUCH) no later than 7 days after it has been executed.

4.   TC "4.
Fees"\l 1 Fees
4.1 Prior to the commencement of each of the Initial Term and any Extended Term, SN (DBA 1TOUCH) shall notify the Instructor of the amount of the License Fee.

4.2 Within [14 days] of the date of commencement of the Initial Term, the Instructor shall pay to SN (DBA 1TOUCH):

(a) the License Fee; and

(b) the Training Fee. 

4.3 Within 14 days of the date of commencement of any Extended Term the Instructor shall pay the License Fee to SN (DBA 1TOUCH).

4.4 Unless SN (DBA 1TOUCH) otherwise notifies the Instructor in writing, the Instructor shall make any payment by check made out to 1Touch.
5. 5  TC ".
ESP CIC's obligations"\l 1 
SN (DBA 1TOUCH)’S obligations
SN (DBA 1TOUCH) shall:

(a) provide advice on finding appropriate Premises, including giving site selection criteria;

(b) provide general advice on how to set up the Instructor's Classes;

(c) provide a copy of the Manual;

(d) provide such advertising for the Instructor's Business before the Start Date in such manner as it may, in its absolute discretion, think fit;

(e) provide appropriate training in the (1TOUCH) System;

(f) provide a certificate confirming that  the Instructor has completed the training to the reasonable satisfaction of SN (DBA 1TOUCH);

(g) provide the Instructor with such know-how, advice and guidance relating to the Classes and the (1TOUCH) System as it thinks fit; and

(h) update the Manual and (1TOUCH) System from time to time and promptly inform the Instructor of all such updates.

6. 6  TC ".
Instructor's obligations"\l 1 
Instructor's obligations
The Instructor shall  start providing Classes from the Start Date and, at all times during the Term, and in relation to the Classes shall:

(a) provide the Classes strictly in accordance with the Manual and to the highest standards and not do anything that could bring the Classes, the (1TOUCH) System, or SN (DBA 1TOUCH) into disrepute or damage the reputation of the Classes, the (1TOUCH) System or SN (DBA 1TOUCH).
(b) obtain, maintain and comply with all necessary licenses and consents and comply with all relevant legislation in relation to the Premises and their use, the Intellectual Property and the Classes;

(c) use his/her best endeavours to protect and promote the goodwill in the Classes and the (1TOUCH) System;

(d) provide the Classes only at the designated Premises;

(e) not license any other person to provide the Classes;

(f) supply SN (DBA 1TOUCH) with such information relating to the Instructor's Classes in such form and at  such times as SN (DBA 1TOUCH) may from time to time reasonably require;

(g) introduce any improvements or modifications into the Instructor's Classes when requested by SN (DBA 1TOUCH);

(h) at the request of SN (DBA 1TOUCH) provide other potential Instructors with information as reasonably requested;

(i) attach any notices that SN (DBA 1TOUCH) requires to stationery, products and advertising or promotional materials;

(j) use only stationery, products, signs, advertising and promotional materials in connection with the Instructor's Business as have been approved by SN (DBA 1TOUCH) and

(k) give such notices in such places as required by law or by SN (DBA 1TOUCH) and as SN (DBA 1TOUCH) may require to the effect that the Instructor is providing the Classes under license from SN (DBA 1TOUCH).

7. 7  TC ".
Training"\l 1 
Training
7.1 SN (DBA 1TOUCH) shall provide an initial training programme for the Instructor in return for the Training Fee.

7.2 The Instructor shall not provide the Classes until he/she has, in the reasonable opinion of SN (DBA 1TOUCH) successfully completed the initial training.

8. 8  TC ".
Advertising"\l 1 
Advertising
The Instructor shall promote and advertise the Instructor's Classes in accordance with SN (DBA 1TOUCH)'S instructions and co-operate with SN (DBA 1TOUCH) in relation to any special promotion or advertising campaign as SN (DBA 1TOUCH) may require.

9. 9  TC ".
Insurance"\l 1 
Insurance
9.1 The Instructor shall arrange for a public liability and comprehensive general liability insurance policy (including damage to property) of an amount adequate to support the Instructor's liability of the Initial Term and, if agreed, any Extended Term.

9.2 The cost of the insurance is to be paid by the Instructor;
9.3 The Instructor shall not breach, or allow any breach of, such policy.

9.4       In the absence of Insurance in accordance with the above, Instructor agrees to have class participants execute a waiver in a form acceptable to SN (DBA 1TOUCH).  
10. 10  TC ".
Intellectual property"\l 1 
Intellectual property
10.1 SN (DBA 1TOUCH) warrants that it is not aware of any reason why it might not be entitled to license the Intellectual Property and why the use of the Intellectual Property by the Instructor in accordance with the terms of this Agreement would constitute an infringement of any third party's intellectual property.

10.2 The Instructor acknowledges that:

(a) it does not have any right, title or interest in the Intellectual Property or any updates or improvements to it, save as specifically set out in this Agreement.
(b) any goodwill (and any other rights) in the Trademarks which result from the use by the Instructor of the Trademarks shall vest in SN (DBA 1TOUCH).
10.3 If the Instructor learns of any threatened or actual infringement of the Intellectual Property, or of any circumstance which suggests that the use of the Intellectual Property may infringe the intellectual property of a third party, it shall immediately inform SN (DBA 1TOUCH) giving all such details as SN (DBA 1TOUCH) requests.

10.4 If any third party alleges that the use of any Intellectual Property by the Licensee in accordance with this Agreement infringes its rights or the rights of any other person or commences or threatens to commence infringement proceedings in respect of such use the Licensee shall (if so requested in writing by the Licensor at any time thereafter) immediately cease using such Intellectual Property.

10.5 SN (DBA 1TOUCH) shall have conduct of any proceedings relating to the Intellectual Property and may take whatever action it, in its sole discretion, decides in respect of any infringement or alleged infringement of it, or arising from its use. The Instructor shall co-operate with SN (DBA 1TOUCH) in taking such action and SN (DBA 1TOUCH) shall meet any reasonable expenses of the Instructor in doing so.   For the avoidance of doubt, the Licensor shall not be obliged to bring or defend any proceedings in relation to any Intellectual Property.

10.6 In any infringement proceedings brought by the Licensor, the Licensor shall, if so permitted in the relevant jurisdiction, be entitled to claim in respect of any loss suffered or likely to be suffered by the Licensee.  Notwithstanding any direction or order of the court or any statutory provision to the contrary, the Licensor shall be entitled to retain any damages awarded in respect of such claim.

10.7 The Instructor shall:

(a) not apply for registration of any of the Intellectual Property (or any intellectual property that is confusingly similar to the Intellectual Property) in its own name, in any part of the world;

(b) comply with the Manual and all requests by SN (DBA 1TOUCH) as to the use of the Intellectual Property and the ™, © and  ® symbols in relation to the Intellectual Property;

(c) give assistance to enable SN (DBA 1TOUCH)to register its Trademarks;

(d) not license (or purport to license) any other person to use any of the Intellectual Property;

(e) not use the Intellectual Property other than as specifically permitted by this Agreement[, the TradeMark License (once it comes into effect)] and the Manual;

(f) not use any intellectual property that is confusingly similar to the Intellectual Property;

(g) not do anything that may adversely affect the Intellectual Property or SN (DBA 1TOUCH)’S right or title to it; and

(h) immediately stop using any advertising or promotional material or packaging on receipt of a request by SN (DBA 1TOUCH) to do so.

10.8 The Instructor acknowledges and agrees that all Intellectual Property in the Manual is and shall remain the exclusive property of SN (DBA 1TOUCH).  

11. 11  TC ".
Confidentiality"\l 1 
Confidentiality
11.1 The Instructor undertakes that he/she shall not at any time during the Term, or after its termination or expiration, copy, use or disclose to any person any Confidential Information, except as permitted by this Agreement.

11.2 The Instructor may disclose information if:

(a) SN (DBA 1TOUCH) has given its prior written consent;

(b) He/She can show that the information was already, or has subsequently become, published or publicly available for use other than as a result of a breach of this Agreement or of any confidentiality obligation owed by the Instructor to SN (DBA 1TOUCH);

(c) It is disclosed on a confidential basis to its professional advisers for the purpose of advising that party in connection with this Agreement and the advisers have first agreed to act in compliance with the confidentiality requirements of this Agreement as if they were a party to it; or

(d) It is required by law.

11.3 The Instructor shall not  use the Confidential Information for any purpose other than to perform its obligations under this Agreement.

12. 12  TC ".
Duration and Termination"\l 1 
Duration and Termination
12.1 This Agreement shall come into force on the date of this Agreement and, unless terminated earlier in accordance with clause 12.3 or 12.4, shall remain in force until the date falling 12 months after the date of this Agreement (the "Initial Term"). 

12.2 No later than one month before the end of the Term, the parties may agree in writing that the Term of this Agreement be extended for one year (the "Extended Term").  Unless it is further extended under this clause or terminated earlier in accordance with clauses 12.3 or 12.4, this Agreement shall terminate automatically without notice at the end of an Extended Term.  
12.3 SN (DBA 1TOUCH) may terminate this Agreement with immediate effect (or following such notice period as it  sees fit)  without prejudice to any of its rights or remedies, by giving written notice to the Instructor if:

(a) the Instructor fails to pay any amount due under this Agreement on the due date for payment and remains in default not less than seven days after being notified in writing to make such payment; or

(b) the Instructor commits a material breach of any term of  this Agreement (other than failure to pay any amounts due under this Agreement) and (if such breach is remediable) fails to remedy that breach within a period of 14 days after being notified in writing to do so; or

(c) the Instructor fails to successfully complete the initial training referred to in clause 7; or

(d) the Instructor repeatedly breaches any of the terms of this Agreement in such a manner as to reasonably justify the opinion that his/her conduct is inconsistent with having the intention or ability to give effect to the terms of this Agreement; or

(e) the Instructor gives to SN (DBA 1TOUCH) any false or misleading information, or makes any misrepresentation in connection with obtaining this Agreement or during the Term, in connection with the Classes; or

(f) persistent, valid complaints continue to be made to SN (DBA 1TOUCH) about the quality or ability of the Instructor or the quality of the Classes provided by the Instructor and the Instructor, having received notice of such complaints, fails to improve the Classes to the reasonable satisfaction of SN (DBA 1TOUCH); or

(g) the Instructor, in the opinion of SN (DBA 1TOUCH) does, or permits to be done, any act which might jeopardise or invalidate the registration of the Trademarks or does any act which might assist, or give rise to, an application to remove the Trademarks, or  which might prejudice the right or title of SN (DBA 1TOUCH) to the Trademarks; or

(h) a person becomes entitled to appoint a receiver over the assets of the Instructor or a receiver is appointed over the assets of the Instructor; or

(i) the Instructor is the subject of a bankruptcy petition or order; or  

(j) the Instructor suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed either unable to pay its debts or as having no reasonable prospect  of  so doing; or

(k) the Instructor commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors; or

(l) a creditor of the Instructor attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the  whole or any part of the other party's assets and such attachment or process is not discharged within 14 days; or

(m) the Instructor dies or, by reason of illness or incapacity (whether mental or physical), is incapable of managing his or her own affairs; or 

(n) the Instructor is convicted of a criminal offence.

12.4 SN (DBA 1TOUCH) may terminate the License at any time on notice to the Instructor during the first six months of the Initial Term.

13. 13  TC ".
Consequences of termination"\l 1 
Consequences of termination
13.1 On termination or expiration of this Agreement for any reason: clause 10, clause 11, clause 13, clause 14, clause 15, clause 17, clause 18, clause 20, clause 26  shall continue in force indefinitely; and subject to this clause 13, the parties shall have no further obligations under this Agreement.

13.2 Any termination or expiration of this Agreement shall not affect any rights or liabilities that have accrued prior to such termination.

13.3 On termination or expiration of this Agreement for any reason, the Instructor shall:

(a) immediately pay SN (DBA 1TOUCH) the full amount of all sums due from the Instructor to SN (DBA 1TOUCH);

(b) cease to provide the Instructor's Classes and use the (1 TOUCH) System and to trade under any of the Trademarks, and not hold  the Instructor out as a Instructor of SN (DBA 1TOUCH) or do anything that  may indicate any relationship between them and SN (DBA 1TOUCH);

(c) immediately stop using the Intellectual Property, including the Trademarks.

(d)  pass all inquiries, and full details of potential students or of the Premises, to SN (DBA 1TOUCH);

(e) give all  student lists and full details of contracts with Premises to SN (DBA 1TOUCH);

(f) return or, at the option of SN (DBA 1TOUCH) destroy, all copies of the Manual, and other products or materials bearing the Trademarks; and

(g) assign to SN (DBA 1TOUCH) all domain name registrations and rights in web site content owned or used by the Instructor in the Instructor's business.

14. 14  TC ".
Restrictions"\l 1 
Restrictions
14.1 In order to protect the Confidential Information, trade secrets and business connections of SN (DBA 1TOUCH) and SN (DBA 1TOUCH)'S other Instructors, the Instructor covenants with SN (DBA 1TOUCH) that he/she shall not:

(a) during the Term or for 12 months after termination or expiration of this Agreement, solicit or endeavour to entice away from SN (DBA 1TOUCH) or any other Instructor of SN (DBA 1TOUCH) the business or custom of a Restricted Person with a view to providing goods or services to that Restricted Person in competition with any Restricted Business; or

(b) during the Term, or for 12 months after termination or expiration of this Agreement, be involved as an Instructor, agent, consultant,  director, employee, owner, partner or shareholder with any business concern which is (or intends to be) in competition with any Restricted Business; or

(c) during the Term, or for 12]months after termination of this Agreement, be involved with the provision of goods or services to (or otherwise have any business dealings with) any Restricted Person in the course of any business concern which is in competition with any Restricted Business; or

(d) at any time after termination of this Agreement, represent himself or herself as connected, in any way, with SN (DBA 1TOUCH).

14.2 The restrictions imposed on the Instructor by this clause 14 apply to them acting:

(a) directly or indirectly; and

(b) on their own behalf or on behalf of, or in conjunction with, any firm, company or person.

15. 15  TC ".
Indemnity"\l 1 
Indemnity
The Instructor shall indemnify SN (DBA 1TOUCH) against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other professional costs and expenses) suffered or incurred by SN (DBA 1TOUCH) arising out of or in connection with the Instructor's breach or negligent performance or non-performance of this Agreement.

16. 16  TC ".
Entire agreement"\l 1 
Entire agreement
This Agreement and any documents referred to in it or annexed to it constitute the whole agreement between the parties and supersede any previous arrangement, understanding or agreement between them relating to the subject matter of this agreement.

17. 17  TC ".
Further assurance"\l 1 
Further assurance
The Instructor shall (and shall use all reasonable endeavours to ensure that any necessary third party shall) (at his or her own expense) promptly execute and deliver all such documents, and perform such acts, as SN (DBA 1TOUCH) may, from time to time, reasonably require for the purpose of giving full effect to this Agreement.

18. 18  TC ".
[Data protection"\l 1 
Data protection
18.1 The Instructor agrees to provide SN (DBA 1TOUCH) with contact details of the Instructor for SN (DBA 1TOUCH) to provide in relation to inquiries about the Instructor and to display on SN (DBA 1TOUCH)'S website.

18.2 The Instructor shall indemnify SN (DBA 1TOUCH) against all claims and proceedings and all liabilities, losses, costs and expenses incurred by SN (DBA 1TOUCH) as a result of any claim made or brought by an individual or other legal person in respect of any loss, damage or distress caused to them as a result of the Instructor's unauthorised processing, unlawful processing, destruction of and/or damage to any personal data processed by the Instructor, its employees or agents.

19. 19  TC ".
Assignment"\l 1 
Assignment
19.1 This Agreement is personal to the Instructor who may not, without the prior written consent of SN (DBA 1TOUCH) assign any of the rights and obligations under it.

20. 20  TC ".
Third party rights"\l 1 
Third party rights
20.1 A person who is not a party to this Agreement shall not have any right to enforce any term of this Agreement.
21. 21  TC ".
No partnership or agency"\l 1 
No partnership or agency
Nothing in this Agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, nor constitute any party the agent of another party, nor authorise any party to make or enter into any commitments for or on behalf of any other party except as expressly provided.

22. 22  TC ".
Force Majeure"\l 1 
Force Majeure

22.1 Neither party shall be in breach of this Agreement  nor liable for delay in performing, or failure to perform, any of its obligations under this Agreement if such delay or failure results from events, circumstances or causes beyond its reasonable control. In such circumstances the affected party shall be entitled to a reasonable extension of the time for performing such obligations, provided that if the period of delay or non-performance continues for three months, the party not affected may terminate this Agreement by giving 14 days written notice to the other party.

23. 23  TC ".
Severance"\l 1 
Severance 

23.1 If any court or competent authority finds that any provision of this Agreement (or part of any provision) is invalid, illegal or unenforceable, that provision or part-provision shall, to the extent required, be deemed to be deleted, and the validity and enforceability of the other provisions of this Agreement shall not be affected. 

24. 24  TC ".
Variation"\l 1 
Variation

No variation of this Agreement shall be effective unless it is in writing and signed by the parties (or their authorized representatives).

25. 25  TC ".
Waiver"\l 1 
Waiver
No failure or delay by a party to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver of that (or any other) right or remedy, nor shall it preclude or restrict the  further exercise of that or any other right of remedy.  

26. 26  TC ".
Notices"\l 1 
Notices
26.1 Any notice or other communication required to be given to a party under or in connection with this contract shall be in writing and shall be delivered by hand or sent by pre-paid first-class mail or other next working day delivery service at the addresses provided for at the beginning of this Agreement.

26.2 Any notice or communication shall be deemed to have been received if delivered by hand at the time the notice is left at the proper address, or otherwise at 9.00 am on the second Business Day after posting or at the time recorded by the delivery service.

26.3 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution. For the purposes of this clause, "writing" shall not include e-mail.

INTENTIONALLY LEFT BLANK
 Witness the hands and seals of the parties or their duly authorized agents the day and year first above written

	
	Signed by Stephen Nicholls 
	 

	
	
	


	
	Signed by Instructor 
	)

	
	
	


Schedule 1

  TC "1.
The Trade Marks"\l 1 Trademarks

  TC "Parts"\n\l 2 Part A

  TC "A
Trade Marks"\l 2 The Trademarks
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