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November 3, 2011
Mr. Paul Joseph Harcz, Jr.

E-mail: joeharcz@comcast.net
1365 E. Mt. Morris Rd.

Mt. Morris, MI 48458
Dear Mr. Harcz, Jr.:

This letter is in response to your October 19, 2011 email request for copies of public records.  Please be informed that the Department’s Michigan Commission for the Blind (MCB) is processing this request under the state’s Freedom of Information Act (FOIA), MCL 15.231 et seq.
In your email, you requested information/records described as follows:  “I am writing you today to request accessible information relative to Finding Number Two of the RSA Monitoring Report (see attached segment after my signature line.  Simply, I wish to see in accessible format all the requested and required documents that RSA required in their corrective action now almost one year ago.” (Your email is attached or below.)
As you may be aware, the RSA has issued a report illustrating findings that  the Department/MCB had the opportunity to respond to. However, no final report has been issued regarding whether the RSA will uphold or change some of the findings based on the Department’s/MCB responses. Thusly, pursuant to MCL 15.235, Section 5(2)(b) of the FOIA, your request is denied as to existing, nonexempt records possessed by the Department/MCB falling within the scope of your request. Further, MCL 15.243, Section 13 (1)(m) of the FOIA, provides for a public body to exempt from disclosure communications and notes within a public body or between public bodies of an advisory nature to the extent that they cover other than purely factual materials and are preliminary to a final agency determination of policy or action. 
Under the FOIA (MCL 15.240); You may (1) submit a written appeal regarding the denial of any portion of your FOIA request to Steven H. Hilfinger, Director, Michigan Department of Licensing and Regulatory Affairs, Attention: Michael Zimmer, Chief Deputy Director, Ottawa Building – Fourth Floor, P.O. Box 30004, Lansing, MI  48909.  Your appeal must include the word “appeal” and identify the reason or reasons for reversal of the denial; or (2) You may seek judicial review in circuit court within 180 days after the Department’s final denial determination.  If you prevail in this action, the court may award reasonable attorney fees, costs, and disbursements.  If the court finds the Department’s action to be arbitrary and capricious, the court shall award, in addition to any actual or compensatory damages, punitive damages in the amount of $500.00.

Sincerely,

Carla Miller Haynes, FOIA Coordinator

Michigan Commission for the Blind

/cmh

Attachment/Enclosure

cc:
Patrick Cannon


Leamon Jones

Original Email:

From: joe harcz Comcast [mailto:joeharcz@comcast.net] 

Sent: Wednesday, October 19, 2011 10:23 AM

To: Cannon, Patrick (LARA)

Cc: Larry Posont MCB Comm.; lydia Schuck MCB Comm.; John Scott MCB Comm.; Craig McManus RSA; vincent.cheverine@ed.gov; Ussery, Karla; nfbmi-talk@nfbnet.org

Subject: request compliance rsa monitoring finding two

October 19 2011 Request of Cannon Relative to Finding Two RSA Monitoring

Paul Joseph Harcz, Jr.

1365 E. Mt. Morris Rd.

Mt. Morris, MI  48458

810-516-5262

joeharcz@comcast.net

Patrick D. Cannon

Director, Michigan Commission for the Blind

(Via E-mail)

Dear Mr. Cannon,

I am writing you today to request accessible information relative to Finding Number Two of the RSA Monitoring Report (see attached segment after my signature line. Simply, I wish to see in accessible format all the requested and required documents that RSA required in their corrective action now almost one year ago.

Again I make these requests being legally blind pursuant to your obligations under both Title II of the Americans with Disabilities Act of 1990 (subpart e, communications) and Section 504 of the Rehabilitation Act of 1973.,

All required documents here should be remitted in a timely manner based upon my most effective format (re: primary consideration). That is to remit these documents as either/or plain text enclosures or Word documents to my e-mail address listed above.

Again given the very fact that RSA required these documents almost one year ago you should have no difficulty in remitting them to me.

Sincerely,

Paul Joseph Harcz, Jr.

Cc: MCB Commissioners

Cc: RSA

Cc: NFB MI

Cc: OCR, Cleveland Office

Attachment from RSA Monitoring Report circa November 5, 2010):

Finding 2:  In FY 2009, MCB entered into three agreements called “Certified Expenditure Agreements” with local school districts for the purpose of using expenditures incurred under these agreements for meeting its non-Federal share requirement for the VR program.  The certified expenditures under these three agreements, totaling $416,112, were for school staff, fringe benefits, supplies, and travel.  The agreements were silent as to the services to be provided by the cooperating agencies and the consumers to be served; however, in practice, RSA was told by staff that the local school districts provided the same services under the agreements to their usual consumers that they customarily provide in the ordinary course of business.  For example:

•         Eaton Intermediate School District (ISD) transition staff informed RSA while onsite that the Orientation and Mobility (O&M) and Visual Impairment (VI) consultants provided the same services to all students with disabilities participating in the program – not just MCB consumers.  According to the Eaton ISD transition staff, only 3 of the 11 students – 27 percent – receiving O&M consultation services under the cash match program were MCB consumers.  Similarly, only 3 of the 17 students – 18 percent – receiving VI consultation services under the cash match agreements were MCB consumers.  Although the written agreements indicated that MCB was not certifying any of the Eaton ISD staff’s time for match purposes, the Eaton ISD transition staff told RSA that MCB certified 100 percent of the O&M consultant’s salary and 50 percent of the VI consultant’s salary as providing services to MCB consumers.

•         The agreement for Ingham ISD identified three individuals as certifying 100 percent of their time – totaling $204, 946 – spent providing services exclusively to MCB consumers.  However, according to a spreadsheet provided by MCB that spanned October 2008 through July 2009, one of the individuals providing services pursuant to the cash match agreement at Ingham ISD verified that she worked only 244.55 hours – 15.85 percent of the 1,533 total hours worked – in providing services to MCB consumers.

Finally, the various agreements stated that service providers under the agreements would be “technically supervised by” MCB and would comply with all requirements governing the VR program.  According to MCB staff, the agency has engaged in these and similar agreements for several years.

In order for MCB to use expenditures incurred by another public agency for purposes of satisfying its non-Federal share of 21.3 percent of the expenditures under the State Plan, the non-Federal expenditures must be incurred by the cooperating agency pursuant to a valid third-party cooperative arrangement that meets the requirements of 34 CFR 361.28.  In particular, the regulations require:  1) the services be new services, not customarily provided by the agency, or expanded services with a VR focus; 2) the services be provided only to VR applicants or eligible consumers; 3) the VR agency maintain supervisory control over the expenditures and staff providing the services; and 4) all State Plan requirements be met.  

The three agreements between MCB and local school districts failed to comply with Federal requirements governing third-party cooperative arrangements for several reasons.  First, as stated above, the agreements were silent as to the individuals to be served and the services to be provided under the agreements.  Due to the lack of specification in the agreements, RSA learned from transition staff in the school districts that the school districts continued to provide their customary services to their usual consumer population, not VR services to VR consumers, under these agreements, in violation of 34 CFR 361.28(a)(1) and (2).  Although MCB consumers were among those served under the agreements, they were a small minority of the individuals receiving the services.  Federal regulations require that the services provided under the cooperative agreements must be provided only to VR consumers (34 CFR 361.28(a)(2)).  Second, MCB did not supervise the expenditures incurred or the staff providing services under the agreements, as required by the language of the agreements and 34 CFR 361.28(a)(3).  For example, MCB could not verify the number of hours staff worked, the tasks performed, or the actual expenditures incurred under the agreements.  In a spreadsheet provided by MCB, it is clear that the staff providing the services under the Ingham agreement spent very little time serving MCB consumers as compared to other students with disabilities, yet MCB accepted the staff’s certification that they spent 100 percent of their time serving MCB consumers.  Third, the school districts failed to meet the State Plan requirements, as required by 34 CFR 361.28(a)(4), by not providing VR services to VR consumers.  Expenditures incurred under the VR State plan must be solely for the provision of VR services and the administration of the VR program (34 CFR 361.3).  For the foregoing reasons, these agreements do not comply with 34 CFR 361.28; therefore, the non-Federal expenditures incurred under these agreements are not eligible sources of match for MCB under the VR program.  

In addition, upon reviewing the three agreements and supporting documentation, RSA learned that MCB was using third-party in-kind contributions as a source of match.  For example, the MCB certified $16,000 and $12,300 in supplies and travel expenditures incurred by Eaton ISD and Ingham ISD, respectively, for match purposes under the VR program.  MCB’s use of in-kind contributions violated 34 CFR 361.60(b)(2), which prohibits the use of third-party in-kind donations for match purposes under the VR program.

Corrective Action:  MCB must:

2.1              cease reporting non-Federal expenditures as match funds under the VR program when those non-Federal expenditures fail to comply with 34 CFR 361.28 or 34 CFR 361.60(b);

2.2              amend those agreements that will be used by MCB as a source of non-Federal expenditures for meeting its non-Federal share obligation under the VR program to ensure they comply with 34 CFR 361.28;

2.3              submit a written assurance to RSA within 10 days of receipt of the final monitoring report that:  1) all future third-party agreements, for purposes of meeting MCB’s non-Federal share under the VR program, will comply with 34 CFR 361.28; and 2) MCB will not use in-kind contributions for meeting its non-Federal share under the VR program in accordance with 34 CFR 361.60(b); and 

2.4              complete and submit the following source of match spreadsheet entitled, “Certified Expenditure Agreements,” that provides summary information on the total amount of certified funds MCB received from the public agencies through these agreements and the total amount used by MCB for VR program match in FYs 2005 through 2009:

Certified Expenditure Agreements

 (FYs 2005 through 2009)


FY 2005
FY 2006
FY 2007
FY 2008
FY 2009

Total certified funds MCB received from public entities for match






Total certified funds from these agreements used for match  in specified FY






Total certified funds from the agreements, incurred in the provision of allowable services to eligible individuals in accordance with 34 CFR 361.28, used for match  in specified FY






2.5       MCB must submit written documentation to support the amount of certified expenditures reported in the above chart as being allowable under the VR program.  The supporting documentation must demonstrate that the expenditures were incurred during the provision of allowable VR services to MCB consumers. 

Agency Response:  MCB’s match procedures are based on prior RSA consultation and reviews and MCB has historical documentation to support this claim.  MCB disagrees with the RSA finding that the three agreements between MCB and the local school districts (Certified Expenditure Agreements) are unallowable certified expenditures.  It is our determination that these agreements fully meet the requirements of 361.28.  The services provided in these three agreements were not the usual services of the school districts.   

MCB disagrees with the RSA statement that MCB did not supervise the expenditures incurred or the staff providing services under the agreement.  MCB’s blended staff is supervised by the manager within the region.  The time sheets for the personnel that provided services for MCB’s consumers under the certified match agreements are housed at the ISD district offices.  The certified agreements that are signed by the school personnel identify the specific instructional time provided to MCB’s consumers.  Copies of the agreements are attached indicating the supervision by the MCB staff.  MCB meets with the staff bi-monthly to review progress of the program, as well as to discuss with the staff the objectives of the specific individualized programs.  The ISD staff that are identified in the agreements are the ones that provide the instructions for the consumers in their expanded curriculum relating to career exploration, vocational information, comprehensive mobility instructions, work readiness skill training, job placement services, including job coaching, when necessary, and job follow along services.  These agreements also provide pre-employment activities, which includes resume development, job shadowing, and mentoring during the summer months.  These services are provided to eligible MCB consumers.

With regard to completion of the chart as required by corrective action 2.4 above, MCB has limited staff and resources and cannot work on issues which go back to October 1, 2004 (beginning of FY 2005).  The agency’s highest priority is working on current issues.  The documentation is available onsite for RSA reviewers.

RSA Response:  RSA has re-reviewed the three agreements in light of MCB’s comments.  While RSA understands that MCB disagrees with the RSA statement that MCB did not supervise the expenditures incurred or the staff providing services under the agreement, the problem is that neither the three one-page agreements – which were ambiguous as to the supervision MCB would provide -- nor our conversations with staff from those cooperating agencies while onsite support MCB’s claim.  Furthermore, even if MCB could document that it supervised the expenditures incurred and the staff providing the VR services under the agreements, as required by 34 CFR 361.28(a)(3), the agreements still failed to satisfy the other requirements for a third-party cooperative arrangement  at 34 CFR 361.28(a)(1), (2), and (4).  Most importantly, the information that RSA learned onsite, as described in this Finding, indicates that the services provided under the third-party cooperative agreements – O&M and VI consultations – were the same services provided to all students with disabilities.  In fact, only 27 percent and 18 percent of the students participating in the O&M and VI consultations, respectively, were MCB consumers.  Furthermore, the spreadsheet MCB provided shows one of the staff persons only provided services to MCB consumers 15.85 percent of her time, yet 100 percent of her salary was certified as non-Federal expenditures for match purposes.  Allowable expenditures under the VR State Plan must be solely for the provision of VR services to eligible consumers or the administration of the VR program (34 CFR 361.3).  Providing services to non-consumers is not an allowable expense under the VR program.  Given that MCB did not supply documentation to support its claim that the school districts provided only new or modified VR services to MCB consumers exclusively in accordance with the requirements set forth at 34 CFR 361.28, the Finding stands and corrective actions must be taken.  

In addition to re-reviewing the agreements, we also reviewed a letter written in April 1996 by the then RSA Regional Commissioner regarding the certified staffing agreements.  While the letter did not express concerns about the certified agreements as they existed at that time, the letter was based on third-party cooperative arrangement legal requirements that existed in 1996.  Those regulatory requirements changed in 1997, the year after the letter was written, and have remained virtually unchanged since then.  With regard to the issue of in-kind contributions discussed in that same letter, the information provided by the regional office did not accurately reflect the legal requirements that existed then and now.  RSA has always maintained the position that third-party in-kind contributions are not an allowable source of match under the VR program even though they are allowable under EDGAR (see 60 Fed. Reg. 64475, 64494 (December 15, 1995) and 62 Fed. Reg. 6308, 6333 (February 11, 1997)).  Although the prohibition for using third-party in-kind contributions as a VR match source was found in a different regulatory provision (34 CFR 361.24(c)) in 1996 then its current provision (34 CFR 361.60(b)(2)), the prohibition has remained virtually unchanged over the years.  

MCB still must complete the corrective actions outlined above.  In light of the fact that more facts are needed to determine the amount of certified staff expenditures that would be deemed allowable under the VR program, we have revised the chart that MCB must complete, pursuant to corrective action 2.4.  The revised chart not only asks for the amount of certified staff expenditures MCB is counting towards its VR match requirement per year, but also asks MCB to determine the amount of those expenditures that it believes were incurred in the provision of allowable services to eligible individuals in accordance with 34 CFR 361.28.  MCB also must submit supporting documentation as evidence of the amount of certified expenditures it reports in the chart as being allowable under the VR program (corrective action 2.5).  The chart also asks MCB to determine the amount of in-kind contributions it used, per fiscal year, for VR match purposes.  RSA will provide the specific TA requested as needed.  RSA requests that MCB be more specific about the TA it needs.

Technical Assistance:  MCB requests clarification on services to applicants vs. eligible consumers and allowable outreach activities.

LARA is an equal opportunity employer  
Auxiliary aids, services and other reasonable accommodations are available upon request to individuals with disabilities.
201 N. WASHINGTON SQUARE ( P.O. BOX 30652 ( LANSING, MICHIGAN 48909

TOLL FREE 800-292-4200 (VOICE) 888-864-1212 (TTY) ( LOCAL 517-373-2062 ( FAX 517-335-5140
www.michigan.gov/mcb  
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